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The new bankruptcy law imposed upon the 
Supreme Court of the United States the duty 
of prescribing and amending the rules and 
forms of procedure to be followed in bank- 
ruptcy proceedings. The announcement of 
these rules has been awaited with much inter- 
est. Some of the courts have refused to pro- 
ceed with bankruptcy cases until the rules 
should be promulgated. The new rules have 
been announced by that court, though they 
are not to go into effect until January 2, 
1899. Proceedings had in the period inter- 
vening before that date are governed by an 
order of a conservative character. This order 
is to the effect that where the proceedings are 
in substantial conformity either with the pro- 
visions of the general orders just promul- 
gated, or else with the general orders estab- 
lished by the supreme court under the bank- 
ruptey act of 1867, and with any general 
rules or special orders of the courts in bank- 
ruptcy, they shall stand good, subject however 
to such further regulation by and rule or 
order of those courts as may be necessary or 
proper to carry into force and effect the new 
bankruptcy law and the general orders of the 
supreme court. The new orders are confined 
chiefly to regulations of practive or procedure 
in which the interest is necessarily largely 
special. Some of the more general or sub- 
stantive features of the orders may however 
properly be referred to here. For instance, 
itis provided that proceedings may be con- 
ducted by the bankrupt in person in his own 
behalf, or by a petitioning or opposing cred- 
itor, but that of a creditor will only be al- 
lowed to manage before the court his individ- 
ual interest. Incase two or more petitions 
shall be filed against the same individual in 
different districts the first hearing is to be 
had in the district in which the debtor has his 
domicile, and in cases where two or more peti- 
tions are filed by creditors against a common 
debtor alleging separate acts of bankruptcy 
on different days, preference is to be given to 
the petition alleging the earliest act of bank- 
ruptcy. In cases of partnership any member 








of a firm who refuses to join in a petition to 
have the partnership declared bankrupt shall 
be entitled to resist the prayer of the petition 
in the same manner as if the petition had been 
filed by a creditor of the partnership, and to 
make all defenses which any debtor proceeded 
against is entitled to make by the provisions of 
the act. 

The conduct of bankruptcy proceedings 
rests largely, of course, with the referees and 
the trustees. The former, of course, are ap- 
pointed by the court, but the appointment of 
trustees by the courts is forbidden. Either 
the judge or the referee is allowed to pass 
upon a trustee appointed by creditors, but 
the trustee can be removed only by the judge. 
One of the rules allows trustees to be dis- 
pensed with in cases where there are no as- 
sets. One of the principal duties of the trustee 
is the preparation of a complete inventory of 
all the bankrupt’s property coming into his 
possession. Failure of a trustee to file a 
statement renders him liable to removal from 
office, and all his accounts are to be audited 
by the referee. All property of the bank- 
rupt is to be sold at public auction unless 
otherwise ordered by the court, but, upon 
good cause shown, the trustee may be au-. 
thorized to sell any portion of the bankrupt’s 
estate at private sale. Proceedings for the 
redemption of property are permitted when- 
ever it may be deemed for the benefit of the 
estate of a bankrupt to redeem or discharge 
any mortgage or other pledge or deposit or 
lien upon any property, real or personal, or 
to relieve such property from any conditional 
contract and to tender performance of the 
conditions thereof, or to compound and settle 
any debts or other claims due or belonging 
to the estate of the bankrupt. 

The spirit of the new rules is one of a lib- 
eral, rather than atechnical, character. This 
is clearly shown by the provisions of the two 
concluding rules. The former of these allows 
the judge by special order in any case to vary 
the time allowed for return of process for ap- 
pearance and pleading, and for taking testi- 
mony and publication, and otherwise modify 
the rules for the preparation of any particular 
case so far as to facilitate a speedy hearing. 
The final rule provides for the alteration of 
the forms prepared by the supreme court to 
suit the circumstances of any particular 
case 
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NOTES OF IMPORTANT DECISIONS. 


MALICIOUS PROSECUTION—PROBABLE CAUSE. 
—The Supreme Court of Illinois decides, in Smith 
v. Michigan Buggy Co., 51 N. E. Rep. 569, that 
an action will not lie for the malicious prosecu- 
tion of a civil suit without probable cause, where 
the provess in such suit was by summons only, 
and not accompanied by arrest of the person or 
seizure of his property, or other special injury 
not necessarily resulting in all suits prosecuted to 
recover for like causes of action. The court says: 
“The question, therefore, which is presented in 
this case, and the only question which we deem it 
necessary to consider, is whether damages can be 
recovered for the malicious prosecution without 
probable cause of an ordinary civil suit, begun by 
personal service of process, and unaccompanied 
either by an arrest of the person or by seizure of 
property. It is well settled that malicious prose- 
cution is a proper action for the recovery of dam- 
ages for the institution of a civil suit with malice 
and without probable cause, where the defendant 
is deprived of his personal liberty, or where there 
is anjattachment or seizure of his property. But 
whether malicious prosecution will lie in such 
case in the absence of any interference with per- 
sonal liberty, and in the absence of any seizure of 
property, is a question upon which the authorities 
are veryjmuch divided. The question above in- 
dicated has never been squarely decided in any 
case that has come before this court. In Gorton 
_ Vv. Brown, 27 Ill. 489, it was held that an action 
could not be maintained for maliciously suing out 
a writ of injunction. The conclusion reached in 
that case, however, was based mainly upon the 
ground that the party had a sufficient remedy 
upon the injunction bond given when the injunc- 
tion was obtained, and that such bond was de- 
signed by the statute to cover the damages suffered 
by the party enjoined. But the drift of the opin- 
ion in that case was against the maintenance of an 
action for malicious prosecution without probable 
cause of an ordinary civil suit, unaccompanied by 
arrest or seizure of property. In Gorton v. Brown, 
supra, we said (page 493): ‘We are well aware 
that elementary writers and respectable courts 
have held that an action on the case will lie for 
an abuse of the process of the courts, where spe- 
cial damages are alleged, and against a party for 
prosecuting a causeless action, prompted by mal- 
ice, by which the defendant has sustained some 
injury, for which he bas no other recourse or 
remedy. Such actions, however, for the most 
part, are actions wherein arrests have been made, 
and bail demanded, or the party put to some 
other expense and inconvenience, which cannot 
be compensated in any other mode than by an 
action. Such actions, except where a malicious 


arrest is charged, are not favored by the courts, 
and ought not to be; for, in alitigious commu- 
nity, every successful defendant would bring his 
action for a malicious prosecution, and the dock- 
ets of the courts would be crowded with such 








suits.” The question here under consideration 
has been much discussed of late years in legal 
periodicals and in text-books, as well as in judi- 
cial decisions rendered by the courts in many of 
the States. We have examined the discussions 
upon this subject with great care, and are inclined 
to hold in accordance with the intimation made 
in Gorton v. Brown, supra, that such actions 
ought not to be maintained. An able discussion 
of this subject, and an extensive review of the au- 
thorities in relation thereto down to the year 1878, 
may be found in 21 Amer. Law Reg. pp. 281, 353. 
The articles there published were written by Mr. 
John D. Lawson. After his review of the cases, 
Mr. Lawson announces it as bis own opinion ‘that, 
while the weignt of authority denies the action, 
the weight of reason allows it.’ ‘The conclusion 
announced by the author of these articles has been 
followed by courts of last resort in several of the 
western and newly-created States. But, as the 
weight of authority denies the action, we, asa 
court, feel it our duty to be governed by the 
weight of authority, rather than by the conclusion 
of any law writer, however able and ingenious 
his reasoning may be. ‘The author of these arti- 
cles, after giving the substance of the English and 
American decisions upon this subject, fairly and 
frankly states the following conclusion therefrom, 
before he announces his own judgment in oppo- 
sition to such conclusion, to-wit: ‘We have now 
reviewed all the American cases pro and con, and 
the weight of authority appears to be against the 
right of action for the unfounded and malicious 
prosecution of an ordinary civil action. With 
the majority are all but one of the text writers we 
have cited—Swift, Townsend, Addison and the 
editors of the American Leading Cases, who fol- 
low the English adjudications; Mr. Weeks, who 
limits the right to ‘‘extremely vexatious suits, 
where special damages has been actually suf- 
fered;’? and Judge Cooley, who discourages the 
remedy, without positively denying the right. 
On the other side is Mr. Hilliard, who evidently 
favors the action, but unfortunately relies upon 
cases which do not sustain it at all.’ Another re- 
view of the authorities may be found in 41 Cent. 
L. J. p. 449. The learned author of the article on 
‘Malicious Prosecution’ in 14 Am. & Eng. Enc. 
Law, beginning on page 32, also refers to and 
states the substance of the cases on both sides of 
the question. Itisthere said: ‘*At common law 
the defendant in an action maliciously brought 
without probable cause has a right of action 
against the plaintiff in such action after its termi- 
nation in favor of such defendant, and this re- 
gardless of whether the plaintiff had interfered 
with either the person or property of the defend- 
ant. But, after the enactment of the statute of 
Marlbridge, in the fifty-second year of Henry III., 
giving costs to successful defendants by way of 
damage against the plaintiff pro falso clamore, it 
came to be held that an action for malicious pros- 
ecution would not lie in civil actions, unless in 
cases where there had been arrest of the person, 
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or seizure of property, or other special injury, 
which would not necessarily result in all suits 
prosecuted to recover for like causes of action. 
And this is the rule adopted by some of the courts 
of this country. The contrary rule, adopted by 
courts equal in number and respectability, is that 
an action can be maintained where neither the 
person nor the property was seized, for damages 
accruing in suits brought maliciously and with- 
out probable cause.’ We prefer to adopt, as the 
sounder rule, the rule first stated in the passage 
last above quoted. We are of the opinion, and so 
hold, that an action for the malicious prosecution 
of a civil suit without probable cause will not lie 
where the process in the suit so prosecuted is by 
summons only, and is not accompanied by arrest 
of the person, or seizure of the property, or other 
special injury not necessarily resulting in all suits 
prosecuted to recover for like causes of action. 
This conclusion is sustained by the following au- 
thorities, to-wit: Potts 7. Imlay, 4 N. J. Law, 
330; Bitz v. Meyer, 40 N. J. Law, 252; Muldoon 
v. Rickey, 103 Pa. St. 110; Kramer v. Stock, 10 
Watts, 115; Eberly v. Rupp, 90 Pa. St. 259; Mayer 
v. Walter, 64 Pa. St. 283; Wetmore v. Mellinger, 
64 Iowa, 741, 18 N. W. Rep. 870; Smith v. Hint- 
rager, 67 Lowa, 109,24 N. W. Rep. 744; McNamee 
v. Minke, 49 Md. 122; Supreme Lodge v. Unver- 
zagt, 76 Md. 104, 24 Atl. Rep. 323; Terry v. Davis, 
114 N. Car. 31, 18S. E. Rep. 943; Ely v. Davis, 
111 N. Car. 24, 15 8. E. Rep. 878; Mitchell v. 
Railroad Co., 75 Ga. 398; Newell, Mal. Pros. § 32. 
Those who favor the doctrine that the courts 
ought to permit suits of this character to be 
brought and prosecuted urge in support of it the 
common-law maxim that for every wrong the law 
furnishes a remedy. It is said that, when a civil 
suit is maliciously prosecuted without probable 
cause, the defendant undergoes expenses, and 
suffers injury from loss of time, and often from 
loss of credit, and that these wrongs he must en- 
dure without a remedy, if he cannot bring suit 
for damages for the prosecution of such malicious 
action. On the other hand, it must be remem- 
bered that the courts are open to every citizen; 
and every man has a right to come into a court of 
justice, and claim what he deems to be his right, 
without fear of being prosecuted for heavy dam- 
ages. If such actions are allowed, it might often- 
times happen that an honest suitor would be 
deterred from ascertaining his legal rights, 
through fear of being obliged to defend a subse- 
quent suit charging him with malicious prosecu- 
tion. It isurged that the costs which are awarded 
to the successful defendant in a civil suit, mali- 
cious in its character, and brought against him 
without probable cause, are inadequate compen- 
sation for the injury which he suffers. But the 
question of the amount of costs which are to be 
allowed the successful party is a question to be 
determined by the legislature, and not by the 
courts. As was said by Chief Justice Kirkpatrick 
in Potts v. Imlay, supra: ‘The courts of law are 
open to every citizen, and he may sue ¢oties quoties 








upon the penalty of lawful costs only. These are 
considered as a sufficient compensation for the 
mere expenses of the defendant in his defense. 
They are given to him for this purpose, and he 
cannot rise up ina court of justice, and say the 
legislature has not given him enough. If we were 
legislators, indeed, perhaps we should be inclined 
to say that the costs, in all cases where costs are 
given, should completely indemnify the party for 
all his necessary expenses, both of time and 
money; but those to whom this high trust is com- 
mitted in this State have thought, and, we will 
presume, have wisely thought, otherwise.’ Such 
ordinary trouble and expense as arise from the 
ordinary forms of legal controversy should be en- 
dured by the law-abiding citizen as one of the 
inevitable burdens which men must sustain under 
civil government. Muldoon v. Rickey, supra.” 





DEED—DELIVERY—VENDOR AND PURCHASER. 
—One of the points decided by the Supreme Court 
of Iowa, in Dettmer v. Behrens, is that where a 
grantee during the life of the grantor paid a part 
of the price and took possession of the property, 
the deed may be delivered to him by an executor 
after the grantor’s death, and that the title of a 
grantee whose deed was delivered after the death 
of the grantor, relates back to the time when it 
was deposited with the executor to be delivered to 
him. The court says: ‘*We have, then, an agree- 
ment for the sale of the house and lot ata fair 
valuation, with the greater part of the considera- 
tion paid during life, according to the contract, 
and the deed to be delivered to the grantee after 
the death of the grantor upon the payment of the 
remainder of the purchase price to the executor 
of the grantor’s estate. In our view of the case, 
it is not very material whether the deed be re- 
garded as testamentary in character, as contended 
by appellee, or the deposit with the will under the 
coutrol of the executor named in the nature of an 
escrow, as urged by theappellant. In either event 
Behrens had the right to have the deed turned 
over to him upon the performance of the condi- 
tion. If the deed had not been made or incorpo- 
rated with the terms ofthe will, the executor 
would have been required, under the law, to com- 
plete the sale by executing a conveyance on the 
payment of the balance of the purchase price. 
Possession had been given, and a part of the pur- 
chase price paid, and surely the courts will order 
the completion of such a contract. The creditors 
were in no manner prejudiced. Asit was her 
homestead, she might dispose of it during her 
life, regardless of their claim. Code, § 2973. 
Delashmut v. Trau, 44 Iowa, 613; Officer v. Evans, 
48 Iowa, 557; Griffin v. Sheley, 55 Iowa, 513, 8 N. 
W. Rep. 348; Addicken v. Humphal, 56 Iowa, 365, 
9 N. W. Rep. 299; Aultman v. Heiney, 59 Iowa, 
654, 13 N. W. Rep. 856; Butler v. Nelson, 72 Iowa, 
732, 32 N. W. Rep. 399; Manufacturing Co. v. 
Bjelland (lowa), 66 N. W. Rep. 885. And, in the 
absence of prejudice to the creditors, she might 
lawfully prescribe the entire manner in which her 
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estate shall be administered. Code, § 3336. So, 
it is quite immaterial whether she direct the ex- 
ecutor to execute the deed upon the payment of 
the balance of the purchase price, or leave the 
deed for him to deliver upon the happening of 
that contingency. See Robinson v. Schly, 6 Ga. 
526. 

“If, however, we agree with the appellant, and 
say that this deed shall] not be construed as a part 
of the will, we must regard Behrens as having ac- 
quired the title by its delivery. The rule is well 
settled that the death of a grantor will not prevent 
the delivery of a deed if the condition under which 
it is held by a third person is complied with. 
Lindley v. Groff (Minn.), 34 N. W. Rep. 28; Rug- 
gles v. Lawson, 13 Johns. 285; Stone v. Duvall, 
77 Ill. 480; Davis v. Clark (Kan. Sup.). 48 Pac. 
Rep. 563. Hereall conditions were met; i. e., the 
death of the grantor and the payment of $100 to 
the executor. ‘True, there are cases holding that 
if a grantor places a conveyance in the hands of a 
third party, to be delivered to the grantee after 
the grantor’s death, a delivery under such circum- 
stances is inoperative, as the agency created ends 
with the death of the principal. See Wellborn v. 
Weaver, 17 Ga. 267. It has been said a deed may 
not be delivered by adead hand. But delivery 
may be incomplete in life to become absolute after 
death. Stone v. Duvall, supra; Foster v. Mans- 
field, 3 Metc. (Mass.) 412. And where the grantor 
places the deed in the hands of a third person, to 
be delivered to the grantee named therein after 
the grantor’s death, without reservation to recall, 
and it is not recalled, but remains in the hands of 
the depositary till the happening of that event, 
and is then turned over to the grantee, there ap- 
pears to be no good reason why the delivery shall 
not be regarded as valid and effectual, and relate 
back to the first delivery. Wheelwright v. Wheel- 
wright, 2 Mass. 447; Belden vy. Carter, 4 Day, 66; 
Belden v. Carter, 4 Am. Dec. 185, and note; Shed 
v. Shed, 3 N. H. 432; Morse v. Slason, 13 Vt. 296; 
Hatch v. Hatch, 9 Mass. 307; Howard v. Patrick, 
38 Mich. 805; Phillips v. Housten, 50 N. Car. 302; 
Hocket v. Jones, 70 Ind. 227; Stevens v. Huss, 54 
Pa. St. 20; Garnons v. Knight, 5 Barn. & C. 689; 
Mather v. Corliss, 103 Mass. 568; Hathaway v. 
Payne, 34 N. Y. 92. Appellee asserts the deed 
never passed beyond the control of the grantor. 
The facts that it was left with the depositary with 
her last testatnent, and in accordance with her 
agreement, that she repeatedly remarked that it 
would be delivered to Behrens upon the payment 
of the balance of the consideration, and that she 
yielded possession, and accepted the part of the 
consideration, fully established her determination 
never to-recall it. As said in Newton v. Bealer. 
41 Iowa, 339: ‘Where one who has the mental 
power to alter his intention, and the physical 
power to destroy a deed in his possession, dies 
without doing either, there is, it seems to us, 
but little reason for saying that his deed shall be 
inoperative, simply because during life he might 
have done that which he did not do. It is much 





more consonant with reason to determine the ef- 
fect of the deed by the intention existing up to 
the time of death than to refuse to give it that 
effect because the intention might have been 
changed.’ In Trask v. Trask, 90 Iowa, 318, 57 
N.W. Rep. 841, this languageis used: ‘The facts 
attending the delivery toa third person which 
may pass the title to the grantee are not required 
to be such as that itis beyond the mental power 
of the grantor to alter his intention, or that he 
has not the physical power to regain possession 
of the deed. Newton v. Bealer, 41 Iowa, 334. 
As we have been, the intention of the grantor i 

the polar star by which courts must be guided in 
determining the question.’ ”’ 








THE DEGREE OF PROOF NECESSARY 
WHEN CRIME IS CHARGED IN A 
CIVIL ACTION. 


When the commission of a crime is alleged 
in a civil action is a mere preponderance of 
evidence sufficient for its proof or is proof 
beyond a reasonable doubt necessary? In 
other words, does the civil or criminal rule of 
evidence prevail? The English courts seem 
to hold to the criminal rule. The cases of 
Thurtell v. Beaumont! and Chalmers v. 
Shackell? are the authorities to which most of 
the decisions refer. The case of Thurtell v. 
Beaumont was an action to recover on an in- 
surance policy in which the defense of arson 
was set up. In it the appellate court sus- 
tained a charge to the effect, that in order to 
give a verdict against the plaintiff, it was the 
duty of the jury to be satisfied that the crime 
of willfully setting fire to the premises was as 
clearly brought home to the plaintiff in the 
action as would warrant them finding him 
guilty of the capital offense if he had been 
tried before them on a criminal charge. The 
case of Chalmers v. Shackel was an action 
for libel in charging plaintiff with forgery, 
and the truth was pleaded as a defense. 
Tindall, C. J., said: ‘‘We cannot consider 
the plea in any other way or on any other 
kind of evidence than if we were trying the 
plaintiff for the offense alleged in it.’’ 
Stephens, in his Digest of the Law of Evi 
dence,® states the rule thus: ‘‘If the commis- 
sion of a crime is directly in issue in any pro- 
ceeding, criminal or civil, it must be proved 
beyond reasonable doubt.’’ In several cases 

1 1 Bing. 839. 
2 6 Carr & P. 475. 
3 Stephens on Ev. (Eng.), art, 94. 
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brought under the ‘‘Carriers’ Act,’’ which 
relieved a carrier from responsibility for loss 
or injury to goods in certain cases, unless the 
loss or injury arose from the felonious acts of 
its servants, the remarks of the judges seem 
to show some doubt as to the prevalence of 
the criminal rule. The question, however, 
was not decided. It seems, however, to be 
generally conceded that in England the 
criminal rule holds where crime is alleged 
and is directly in issue. In America the 
weight of authority decidedly favors the civil 
rule, though the majority of the text writers 
on evidence hold to the contrary opinion. 
Of these Taylor, in his work on Evidence,* 
says: ‘‘In mere civil disputes, when no viola- 
tion of the law is in question and no legal pre- 
sumption operates in favor of either party, the 
preponderance of probability, due regard be- 
ing had to the burden of proof, may consti- 
tute sufficient grounds for a verdict; but to 
affix on any person the stigma of crime re- 
quires a higher degree of assurance; and 
juries will not be justified in taking such a 
step except on evidence which excludes from 
their minds all reasonable doubt. * * * 
The rule then is recognized alike by all tribu- 
nals, whether civil or criminal, and is equally 
effective in all proceedings, whether the ques- 
tion of guilt be directly or incidentally 
raised.’’ Greenleaf, in his work on Evi- 
dence,’ in speaking of a plea in justification 
in a suit for slander, where crime is charged, 
says: ‘*The same evidence must be adduced 
as would be necessary to convict the plaintiff 
upon an indictment for the crime imputed to 
him ; and it is conceived that he would be en- 
titled to the benefit of any reasonable doubt 
of his guilt in the minds of the jury in the 
same manner as in a criminal trial.’’ In the 
earlier editions of Greenleaf these statements 
are unqualified. The notes to the later 
editions,® however, lean strongly towards the 
civil rule, and on this side Reynolds, in his 
American edition of Stephen’s work on Evi- 
dence,’ interpolates so as to make the text 
read: ‘‘If the commission of a crime is 
directly in issue in any proceeding, it must 

4 Taylor on Ev., sec. 112. 

5 Greenleaf on Ev. (5th Ed.), Vol. 2, sec. 426. 

6 5 Greenleaf on Ev. (15th Ed.), Vol. 1, see. 18a, 
notes; 5 Greenleaf on Ev. (15th Ed.), Vol. 2, sec. 48, 


notes; 5 Greenleaf on Ev. (15th Ed.), Vol. 2, sec. 426, 


notes, 
7 Reynold’s Stephens on Ev., art. 94. See also Jones 
on Ev., Vol. 1, secs. 16, 193. 





(in criminal cases) be proved beyond reason- 
able doubt (but in civil cases it is determined 
by the preponderance of evidence).’’ May, 
in his late work on Insurance,® states that 
though the question of the rule applicable in 
a case where crime is charged in an action on 
an insurance policy is controverted, and 
though the Scotch courts favor the criminal 
rule, ‘treason and the weight of authority’’ 
favor the civil. And Newell, in his work on 
Defamation, Slander and Libel,’ holds the 
rule to be, that where the truth is alleged in 
justification in an action for charging a crime, 
the plea of justification and proof must be as 
broad as the charge, but that it is not neces- 
sary that it should be charged beyond a 
reasonable doubt. The principal American 
cases which seem to favor the criminal rule 
are: Woodbeck v. Keller,’ where Sutherland, 
J., in speaking for the court, said: ‘‘I under- 
stand the rule to be, as laid down by the 
judge, that when in an action for slander a 
defendant justifies a charge of perjury, one 
witness is not sufficient to prove the truth of 
the charge and sustain the justification. The 
evidence must be the same as required to con- 
vict a defendant on an indictment for per- 
jury.’’ Clark v. Dibble," where it was held 
that in the defense of the truth set up in an 
action for slander in alleging perjury, ‘‘the 
evidence must be sufficient to convict the 
plaintiff if he were on trial for perjary.’’ 
Thayer v. Boyle,” where in an action of tres- 
pass, in which the plaintiff sought to recover 
damages for the destruction of his barn, and 
where the act sought to be recovered on was 
an indictable offense, an instruction to the 
effect, that the defendant was not entitled to 
a verdict upon merely raising a reasonable 
doubt, as would be the case in a criminal 
prosecution, was held erroneous. The opin- 
ion of the court, to.which one judge dis- 
sented, stated: ‘‘The effect upon his reputa- 
tion and standing in the community by a re- 
covery in this case would, perhaps, be very 
little less than upon conviction for the same 
on indictment. Until legally proved guilty, 
to the satisfaction of a jury, he is shielded by 
the presumption of innocence. This protec- 
tion cannot be taken away by evidence estab- 


8 May on Ins. (3d Ed.), sec. 583. 

9 Newell on Detf., SI. & L., pp. 795-797. 
10 6 Cow. 118. 

11 16 Wend. 601. 

12 30 Maine, 475. 
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lishing only a probability of guilt, however 
strong that probability may be, if it amounts 
to rothing more. A preponderance of proof, 
which does not satisfy the mind, can be noth- 
ing further than to render the fact in con- 
troversy probable. To dislodge the pre- 
sumption of innocence, the plaintiff was bound 
to satisfy the jury of the truth of the charge. 
We have seen that this was not done so long 
as a reasonable doubt remained in their 
minds.’’ Butnam v. Hobbs,” where the opin- 
ion briefly states the rule as follows: ‘To 
establish the alleged fact, that the building 
was burnt fraudulently or by design on the 
part of the principal, the proof should be such 
as to satisfy the jury beyond a reasonable 
doubt,’’ and cites the cases of Thurtell v. 
Beaumont and Thayer v. Boyle,’ and the 
case of Kane v. The Hibernia Mutual Fire In- 
surance Company,” which was an action ona 
policy and a defense of arson, Put which case, 
however, was overruled by the same court in 
a later case bearing the same title.’* In Illi- 
nois, the rule seems to be that the criminal 
rule only prevails when crime is actually 
charged in the pleadings. The leading case 
is Sprague v. Dodge.” In that case suit was 
brought against the lessee of a mill on a cov- 
enant of the lease to surrender the premises 
at the expiration of the term in as good con- 
dition as received, unavoidable accident by 
fire excepted, the mill having been burned 
during such term. The declaration charged 
that the fire was caused by the misconduct 
and carelessness of the defendants, but did 
not charge arson. There was evidence intro- 
duced tending to show that the defendant had 
himself set fire to the mill, and an instruction 
was asked by the defendant’s attorney to the 
effect, that the jury could not find a verdict 
against his client unless they found that the 
evidence was such as would convict the de- 


13 35 Me. 227. Seealso Schultz v. Ins. Co., 14 Fla. 73. 

14 Supra. 

15 9 Vroom. (N.J.) 441, 20 Atl. Rep. 409. See also 
Corbley v. Wilson, 71 Ill. 209; Merk v. Getzhaeuser, 
50 Cal, 681; Tucker v. Call, 45 Ind. 31; Polston v. See, 
54 Mo. 291; Williams v. Gunnels, 66 Ga. 521; Stein- 
man v. MeWilliams, 6 Barr (Pa.), 170; Shultz v. Pac. 
Ins. Co., 14 Fla. 73; Germania Ins. Co. v. Klewer, 129 
Ill. 599; Barton v. Thompson, 46 Iowa, 30; Tolston v. 
See, 54 Mo. 291; Berckmans vy. Berckmans, 17N. J. 
Kq. 453. . 

16 Kane v. Hibernia Mut. F. Ins. Co., 10 Vroom. 697. 

17 48 Ill. 142. See also Hahnemannian Ins. Co. v. 
Beebe, 48 Ill. 87; Schmidt v. New York Ins. Co.,1 
Gray, 529. 





fendant of the crime of arson, and that if they 
had any reasonable doubt of his guilt they 
must find for him. The supreme court held 
the instruction to have been properly refused, 
saying: ‘*Where,ina civil case, a criminal 
offense is charged in the pleadings, it has 
been held the offense charged must be proved 
beyond a reasonable doubt. This has been 
adopted as the rule of this court in actions of 
slander charging a criminal offense.'® Even 
this rule, however, is not uniform, as it has 
been held in Louisiana and Wisconsin, that 
even when the offense is charged in the plead- 
ings, the rule of evidence belonging to crim- 
inal cases does not apply.’ But even in those 
courts where the more rigid rule obtains, it is 
held to apply to cases where the charge of 
criminality is made in the pleadings.’’*? The 
great weight of authority, however, now 
seems to favor the civil rule. Among the 
cases holding to this view are: Kane v. 
Hibernia Insurance Company,” which was an 
action on a policy where arson was set up as 
a defense, and in which the court expressly 
overrules a former opinion of the same court 
in the same case,”* and which held to the crim- 
inal rule. Ellis v. Buzzell,” which, in an ac- 
tion of slander for charging one with adultery 
overrules the principle held to in the former 
decisions of the Maine court referred to; Bar- 
rows, J., in the opinion of the court, says: 
‘*It may be, and probably is true, that the 
compendious phrase, ‘sufficient to convict the 
plaintiff upon an indictment,’ has had refer- 
ence more frequently to the matters which it 
was necessary to establish than to the degree 

18 Crandall .v. Dawson, 1 Gilm. (Ill.) 556; Harbison 
vy. Shook, 41 Ill. 141. 

19 Wightman v. West. Ins. Co., 8 Robinson, 442; 
West. Union Ins. Co. v. Wilson, 7 Wis. 169. 

20 Sinclair v. Jackson, 47 Me. 102; Schmidt v. N. Y. 
Mut. Fire Ins. Co., 1 Gray, 529. See also McConnel v. 
Delaware Ins. Co., 18 Ill. 228. 

21 10 Vroom. 697, 23 Atl. Rep. 239. See also Adams 
v. Thornton, 78 Ala. 489; Munson v. Atwood, 30 Conn. 
102; Coit v. Churchill, 61 Iowa, 296; Gordon y. Par- 
melee, 15 Gray, 418; Hough v. Dickinson, 58 Mich. 89; 
Thoreson v. Northwestern Ins. Co., 29 Minn. 107; 
Behrens v. Germania Ins. Co., 58 lowa, 26; Rothschild 
v. Am. Ins. Co., 62 Mo. 356: Mann v. People, 35 IIl. 
467; People v. Christman, 66 Ill. 162; Young v. Make- 
peace, 103 Mass. 50; Semon v. People, 42 Mich. 141; 
State v. Nichols, 29 Minn. 357; Riley v. Noréon, 65 
Iowa, 306; Sloan v. Gilbert, 12 Bush (Ky.), 51; Folsom 
v. Brown, 25 N. H. 114; Kingeade v. Bradshaw, 3 
Hawks. (N. Car.) 63; McBee v. Fulton, 47 Md. 403; 
Allen v. Allen, 101 N. Y. 658; Chesnut v. Chesnut, 88 
Ill. 548; Smith v. Smith, 5 Oreg. 186. 

22 Kane v. Hibernia Ins. Co., 9 Vroom. 441. 

23 60 Me. 215. 














VoL. 47 


CENTRAL LAW JOURNAL. 





485. 








of assurance upon which the jury should act.’’ 
The opinion held that all the elements of the 
crime must be proved, but not necessarily be- 
yond a reasonable doubt. Bell v. McGin- 
nis,“ an action for slander in charging 
plaintiff with stealing a horse. Centennial 
Insurance Company v. Jachnichen,* where 
arson was set up as a defense in an action on 
an insurance policy. In Wisconsin, a pre- 
ponderance of the evidence seems to have 
been held sufficient in such cases. It was so 
held in Washington Union Insurance Com- 
pany v. Wilson* and Blaeser v. M. M. M. In- 
surance Company,” both of them actions on 
insurance policies where arson was set up as 
a defens@ On asimilar statement of facts, 
Dixon, C. J., seemed by his remarks in the 
case of Pryce v. Security Ins. Co. of New 
York,” to lean somewhat toward the criminal 
rule, but the question was not decided in this 
case. The case of Freeman v. Freeman,” a 
suit for divorce on the grounds of adultery, is 
cited by many as an authority for the belief 
that the criminal rule prevails in Wisconsin, 
in cases of adultery if in no other. A care- 
ful reading of the case, however, will, I think, 
show, that the court holds rather to a proof 
of all of the elements of the crime alleged 
than to proof beyond a reasonable doubt; 
that the crime must be proven, not merely by 
a preponderance, but by *‘such weight of evi- 
dence as would leave the guarded discretion 
of a reasonable and just man to the conclu- 
sion.’’ The tendency, then, in America, seems 
to be, to hold not to a proof beyond reason- 
able doubt as in criminal cases, but simply to 
a clear proof of the crime, and of all the ele- 
ments necessary to constitute thesame. There 
is a wide difference, it seems needless to say, 
between proving all of the elements, and prov- 
ing those elements themselves beyond a rea- 
sonable doubt. Indeed, it seems doubtful if 
the contrary rule was ever carefully laid down 
either in England orin this country. The 
ease of Thurtell v. Beaumont,” which is con- 


24 40 Ohio St. 204. 

2 110 Md. 59. See also tna Ins. Co. v. Johnson, 11 
Busb, 587; Kane v. Ins. Co., 39 N. J. L. 697; Knowles 
v. Scribner, 57 Me. 497; Matthews v. Huntley, 9 N. H. 
146; Sloan v. Gilbert, 12 Bush, 51; Poertner yv. Poert- 
ner, 66 Wis. 644; U.S. Ex. Co. v. Jenkins, 73 Wis. 471. 
26 7 Wis. 169. 

27 37 Wis. 31. 

2% 29 Wis. 270. 

29 31 Wis. 235. 

30 1 Bing. 339. See also Decker v. Somerset Ins. Co., 





sidered the leading authority for the criminal 
rule, seeming itself to have been decided with 
but little authority and on little consideration, 
and even then leaving a doubt in the mind as 
to whether it did not after all simply require 
that all the allegations of the pleadings should 
be proved. The criminal rule in civil cases 
has two grounds of justification: (1) The 
existence of laws making the practical convic- 
tion of a crime in a civil suit the ground fora 
criminal indictment; and (2) the idea that 
the reputation and character at stake in such 
an action were as sacred, and should be as 
carefully guarded as the person of the defend- 
ant. Neither of these reasons now seem to 
be worthy of any consideration. An indict- 
ment does not now necessarily follow the fail- 
ure of a defense in acivil action. A civil ac- 
tion does not deprive anyone of life or liberty. 
It is a controversy affecting nothing but a 
claim to damages, and nothing is at issue but 
a@ pecuniary or property interest. The inci- 
dental stigma that may be cast on character 
or reputation is a stigma which is incidental 
to every trial in a greater or less degree. 
Even in cases where adultery is charged as a 
ground for divorce, though the judgment ob- 
tained is almost criminal in its nature, in- 
volving as it does the breaking up of family 
ties, the separation of husband and wife, of 
parent and children, and the imposing of a 
pecuniary penalty in the shape of alimony, an 
escape from conviction under the flimsy sub- 
terfuge of the ‘‘reasonable doubt’’ would do 
little to remove the stain from the character 
or to prevent the breaking up of the family. 
I cannot call to mind an instance where in a 
suit for libel based on the accusation of a 
crime, or in one of trespass based on an as- 
sault and battery, or in one of bastardy in 
which the paternity of an illegitimate child is 
sought to be fixed, and in all of which the 
plaintiff to be successful must prove the de- 
fendant guilty of a crime (at least a crime un- 
der the laws of most of the States), the plaint- 
iff has been required to prove his case ‘‘be- 
yond a reasonable doubt,’’ and it certainly 
seems that the same strictness of proof should 
be imposed on the plaintiff as on the defend- 
ant. And why is it, that before the setting 
on fire of one’s own premises in order to de- 
fraud an insurance company was by statute 


66 Me. 406; Jones v. Greaves, 26 Ohio St. 2; Bradish 
v. Bliss, 35 Vt. 326. 
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made a crime in most of the States, a person 
could show its commission as a defense in a 
suit on an insurance policy by a preponder- 
ance of evidence, but that after the passage 
of the acts making it a crime, the acts, which 
were aimed against the criminal and passed 
for the benefit of society, should by the 
rule making it necessary to prove such a de- 
fense by evidence which was beyond a rea- 
sonable doubt, be made a weapon in the crim- 
inal’s hands. The rule of ‘‘a reasonable 
doubt,’’ in criminal cases even, was based 
not on the character of the act to be proved, 
but on the consequences which arise from the 
conviction. It was an offset to, and grew up 
in the time of a sanguinary penal code. In 
this age of the world there is some doubt of 
its wisdom even in criminal cases. There is 
no reason for its existence in civil. 
Madison, Wis. ANDREW ALEX BRUCE. 








SPECIFIC PERFORMANCE—CONFLICTING CON- 
TRACT—NEGATIVE AND SEVERAL COVE- 
NANTS—RECIPROCAL RIGHTS OF PARTIES. 


STANDARD FASHION CO. v. THE SIEGEL- 
COOPER CO. AND THE BUTTERICK 
PUBLISHING CO. 


New York Court of Appeals, October 18, 1898. 


1. Contracts which require the performance of 
varied and continuous acts, or the exercise of special 
skill, taste and judgment, will not, as a general rule, 
be enforced by courts of equity, because the execu- 
tion of the decree would require such constant super- 
intendence as to make judicial control a matter of ex- 
treme difficulty. 


2. But even where specific performance of a con- 
tract, in its entirety, is refused as being impracticable, 
the bill should, nevertheless, be retained to restrain 
the defendant from violating a severable covenant 
thereof capable of practicable enforcement by injunc- 
tion. 


8. Where acomplete cause of action is set forth in 
the complaint, the fact that general relief cannot be 
awarded by a court of equity, because of the compli- 
cated nature of the contract sought to be enforced, 
will not deprive the court of jurisdiction, but merely 
justifies its refusal to grant the relief as matter of dis- 
cretion. The complaint in such a case is not demur- 
rable for not stating facts suflicient to constitute a 
cause of action. 


The complaint, after setting forth the corporate 
character of each party to the action, alleges that 
the plaintiff and the defendant, the Butterick Pub- 
lishing Company, are rivais and competitors in 
the business of preparing and selling paper dress 
patterns and designs; that the defendant the 
Siegel-Cooper Company is engaged in the busi- 





ness of selling at retail all articles required by 
people for consumption and use, and that it oc- 
cupies and carries on the greatest department 
store in the world, covering half a block in the 
City of New York; that on the 16th day of July, 
1897, the plaintiff and the Siegel-Cooper Company 
entered into an agreement of which, omitting the 
formal parts, the following is a copy: 

“The Siegel-Cooper Company is hereby ap- 
pointed an agent for the sale of Standard patterns 
and Standard fashion publications for a term of 
two years from the date the contract goes into 
effect—and said term to be extended from year to 
year thereafter until closed by three months’ notice 
in writing by either party, to be given within 
thirty days after said two years or any one year 
thereafter. 

“The Standard Fashion Company agrees to 
conduct, at its own expense and risk)’a pattern 
department on the ground floor of the Siegel- 
Cooper Company’s store, on Sixth avenue and 
Eighteenth street, New York city, said Standard 
Fashion Company furnishing its own employees, 
such employees to be subject to the employees’ 
rules of the Siegel-CooperCompany. The Stand- 
ard Fashion Company further agrees to furnish, 
free of charge, not less than 250.000 eight-page 
fashion sheets, of the kinds sold at $10 per thou- 
sand, to the Siegel-Cooper Company, per annum, 
as long as this contract continues, end to print 
the advertisements of said Siegel-Cooper Com- 
pany on front and back thereof, without charge, 
to be changed monthly, if so desired ; such fashion 
sheets to be distributed by the Siegel-Cooper 
Company from its store. or from pattern counter 
or any other of tbe business, without expense to 
the Standard Fashion Company. ‘The Siegel- 
Cooper Company to furnish wrapping paper and 
twine, free delivery and other store facilities. 
Said Siegel-Cooper Company agrees not to sell or 
allow to be sold on its premises, during the dura- 
tion of this contract, any other make of paper 
patterns. 

**Siegel-Cooper Company agrees to pay over to 
the Standard Fashion Company two-thirds of all 
the moneys received from the sale of patterns and 
fashion publications, making weekly settlements 
with the Standard Fashion Company, said Siegel- 
Cooper Company to make no charge for cashier- 
ing. The remaining one-third to be the remu- 
neration of said Siegel-Cooper Company for the 
permission to the Standard Fashion Company to 
conduct said department. 

“The said Siegel-Cooper Company agrees to 
allow the use of the present pattern fixtures and 
the present position for paper patterns, but in case 
a change of location should be deemed advisable, 
such new location not to be less prominent, nor to 
occupy less space than the present one, except 
between Thanksgiving and Christmas of each year. 

‘This contract to go into effect either on Sep- 
tember 12th or December 12th, 1897, according 
to the choice of said Siegel-Cooper Company 
such choice depending upon the question of 
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whether the contract between the said Siegel- 
Cooper Cnmpany and the Butterick Publishing 
Company, now existing, will be terminated in 
September or December of this year. 

‘The Standard Fashion Company agrees to as- 
sume all risk of loss by fire, water, etc., or risk of 
theft or other unforeseen damage to or destruc- 
tion of pattern stock, and to hold the Siegel- 
Cooper Company harmless in that respect. Said 
Siegel-Cooper Company to make, at the expense 
of the Standard Fashion Company, frequent men- 
tion of the fact that they are agents for the sale 
of the Standard patterns in its daily New York 
newspaper advertisements, and also to allow 
reasonable display of attractive show cards and 
signs furnished by the Standard Fashion Com- 
pany and subject to the approval of said Siegel- 
Cooper Company at convenient places in its store, 
the expense of such signs to be entirely borne by 
the Standard Fashion Company.’’ 

The complaint futher alleges that said agree- 
ment ‘tas defendant, the Siegel-Cooper Com- 
pany, well knew, at the time it was entered into,” 
was for the purpose of securing to the plaintiff 
the great advantage and prestige to {be obtained 
from the sale of its paper patterns exclusively in 
said store, and to prevent the Siegel-Cooper 
Company from selling or allowing to be sold on 
its premises any make of paper patterns other 
than those of the plaintiff. After alleging will- 
ingness to perform on its part the plaintiff alleged 
refusal to perform onthe part of the Siegel- 
Cooper Company, and that it has entered into 
anagreement with its co-defendant to sell in 
said store the paper patterns made by the But- 
terick Publishing Company during the whole or 
part of the term of the agreement made with the 
plaintiff; that it has given notice that it will not 
sell the paper patterns of the plaintiff, nor allow 
the plaintiff to sellits paper patterns in said store, 
nor permit plaintiff to enter or occupy said store 
or any part thereof; that the Butterick Pub- 
lishing Company knew of said agreement with 
the plaintiff and induced the Siegel-Cooper 
Company to break the same, promising to save 
it harmless against any recovery by the plaint- 
iff on account of the said breach, and to defend 
atits own expense any action brought on account 
thereof; that the plaintiff will be put to irrepara- 
ble loss and injury if the Siegel-Cooper Com- 
pany is suffered to break its agreement; that it 
will be damaged in its business if that company 
sells the patterns of the Butterick Publishing 
Company, the rival and competitior of the plaint- 
iff, by loss of the prestige aforesaid, as well as 
by the loss of receipts from the sales of its pat- 
terns in said store ina manner altogether im- 
possible to be compensated for in an action for 
money damages, and that in no place can the 
plaintiff obtain the same advantages for the sale 
of its patterns as in said store. 

The relief demanded is that the Siegel-Cooper 
Company be required to specifically perform its 
contract with the plaintiff,and that both defend- 








ants be restrained from selling in said store any 
paper patterns except those made by the plaint- 
iff ‘from December 12, 1897, to December 12, 
1899, and for three months thereafter.’’ There 
is also a prayer for damages and general relief. 

The separate demurrers, interposed to this com- 
plainton the ground that it did not state facts suffi- 
cient to constitute a cause of action, were sustained 
at Special Term, but upon appeal the appel- 
late division reversed the interlocutory judgment 
entered below, holding that, while the plaintiff 
could not have a specific performance of the con- 
tract, as it would impose too great a burden upon 
the court, still, it was entitled to an injunction to 
enforce the negative covenant of the Siegel- 
Cooper Company that it would not sell or allow 
to be sold on its premises, during the duration of 
the contract, any other make of paper patterns. 
The defendants appealed to this court by permis- 
sion of the appellate division, which certified the 
following question: ‘‘Does the complaint in this 
action state facts constituting a cause of action 
against either of the defendants?” 

VANN, J.: Contracts which require the per- 
formance of varied-and continuous acts, or the 
exercise of special skill, taste and judgment, 
will not, as a general rule, be enforced by 
courts of equity, because the execution of the 
decree would require such constant superin- 
tendence as to make judicial control a matter of 
extreme difficulty. Marble Co. v. Ripley, 10 
Wall. 339, 358; Beck v. Allison, 56 N. Y. 
366, 370; Gervois v. Edwards, 2 Dr. & W. 
339; Blockett v. Bates, L. R. (1 Ch. App.) 117; 
Fargo v. N. Y. & N. E.R. R., 3 Misc. Rep. 205; 
Pomeroy Spec. Per., sec. 312; Fry, Spec. Per., 
sec. 69. An exception to this rule, founded upon 
the rights of the public rather than those of the 
plaintiff, obtains with reference to contracts re- 
lating to the management and control of railroads 
and other agencies of transportation which enjoy 
special privileges conferred by statute and pro- 
mote the general welfare. Joy v. St. Louis, 138 
U.S. 1,47; Prospect Park, etc. R. R. v. Coney Is- 
land, etc. R. R., 144 N. Y. 152. When theincon- 
venience of the courts in acting is more than 
counterbalanced by the inconvenience of the pub- 
lic if they do not act, the interest of the public 
will prevail. But, even if, upon a trial of the ac- 
tion, specific performance of the contract in its 
entirety were refused as impracticable, still the 
bill should be retained as one permitting an in- 
junction, in the sound discretion of the court, to 
restrain the defendants from violating the nega- 
tive and severable covenant of the Siegel-Cooper 
Company that it would not ‘sell or allow to be 
sold on its premises during the duration of this 
(the) contract any other make of paper patterns”’ 
than those of the plaintiff. : 

The learned appellate division, one of the 
judges dissenting, overruled the demurrers on 
this ground, holding that the court should extend 
its remedy as far as it is able, and thus prevent 
the principal defendant not only from making 
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money by breaking its agreement, but from in- 
flicting a double wrong upon the plaintiff by de- 
priving it of the right to sell and conferring that 
right on a business competitor. We think this is 
a sound and just conclusion because it will com- 
pel the Siegel-Cooper Company to either perform 
its agreement, or lose all benefit from breaking it, 
and at the same time will shield the plaintiff from 
part of the loss caused by the breach, if persisted 
in. Lumley v. Wagner, 1 De Gex, M. & G. 604; 
Donnell v. Bennett, 22 Ch. Div. 835; Montagne v. 
Flockton, L. R. (16 Eq.) 189; Singer Sewing Ma- 
chine Co. v. Union Buttonhole, etc. Co., 1 Holmes, 
253; Chicago. etc. R. R. Co. v. N. Y., L. E. & W. 
R. R. Co., 24 Fed. Rep. 516, 521; Godard v. Wilde, 
17 Fed. Rep. 846; Western Union Tel. Co. v. 
Union Pacific R. R. Co.,3 Fed. Rep. 423, 429; 
Western Union Tel. Co. v. Rogers, 42 N. J. 
Equity. 311. 

The injunction, when granted, may not be abso- 
lute, but may be based on some equitable condi- 
tion that will prevent either party from taking 
advantage of the other, such as the waiver by the 
plaintiff of the breach of the contract by the prin- 
cipal defendant. The question raised by the de- 
murrer does not relate to any matter of discretion 
or propriety, but to the power of the court to 
grant any relief, conditional or otherwise. We 
are satisfied with the opinion below upon the sub- 
ject, and should adopt it as our own without com- 
ment, but fora point, not thus far considered, 
which seems to us a conclusive answer to the de- 
murrers, and which, if overlooked, might lead to 
some confusion. The action is for the specific 
performance of a lawful contract, duly executed 
by both the parties thereto. It is capable of per- 
formance by both, and there is no reason for non- 
performance by either. A court of equity has 
jurisdiction of such actions, and the complaint 
sets forth the contract—readiness to perform on 
one side, a refusal to perform on the other, and 
facts showing no adequate remedy at law. A 
complete cause of action is, therefore, alleged, 
and the only reason for not awarding general re- 
lief to the plaintiff is that its nature is so com- 
plicated as possibly to require a multiplicity of 
orders by the court in its efforts to superintend 
the details of an extensive and peculiar business. 
This fact does not deprive the court of jurisdic- 
tion, but justifies a refusal in its sound discretion 
to exercise it. It confers no right upon either 
party. The court does not refuse to act because 
the defenlants object to its acting, for it would 
refuse, under the circumstances, if both parties 
requested it to proceed; but it refuses because the 
execution of its decree would require protracted 
supervision. It is the difficulty of enforcing, not 
of rendering judgment, that causes it to hesitate. 

The office ofa demurrer is to sweep away a de- 
fective pleading, and in the case before us it at- 
tacks the substance of the complaint; yet the com- 
plaint is good in substance, for it sets forth a 
cause of action in equity. While itis true that 
the court, in its discretion, may not hear the cause, 








or, after a hearing, may refuse relief owing to the 
difficulty in inforcing its decree, still this does not 
make the complaint defective, nor authorize a 
general demurrer. which ‘‘must be founded upon 
the absolute, certain and clear proposition that, 
taking the charges in the bill to be true, the bill 
would be dismissed at the hearing.’’ Beach on 
Equity Practice, sec. 225. Upon the facts before 
us, it is in the power of the court to enforce the 
agreement the same as in the case of railroad con- 
tracts, but the difficulties attending the enforce- 
ment are so great that the court would ordinarily 
refuse to undertake it, as there is no public inter- 
est involved. As there was complete jurisdiction 
and a perfect cause of action against both defend- 
ants, the demurrers must be overruled. Coats- 
worth vy. Lehigh Valley R. Co., 156 N. Y. 451. 

The order of the appellate division should be 
affirmed, with costs. and the question certified 
answered in the affirmative. 


Note.—Recent Important Cases on the Law of 
Specific Performance as Applied to CVontracts of a 
More or Less Personal Character.—A contract for 
the settlement of pending suits between the parties 
will be specifically enforced, if a case is made to war- 
rant it. Burton v. Landon (Vt.),29 Atl. Rep. 374. 
Provisions in a contract of alliance between two rail- 
road companies, that they shall erect shops in a given 
city, and that one company shall mgintain an inde- 
pendent organization, with its headquarters in a city 
named, are matters of equitable cognizance. Evans 
v. Union Pac. Ry. Co. (C. C.), 58 Fed. Rep. 497. Where 
the governing board of a university contracts with a 
city for a consideration to educate a certain number 
of chiliren of indigent parents, to be appointed an- 
nually, the agreement can be enforced when the chil- 
dren are properly appointed. City of New Orleans v. 
Board of Admrs. of Tulane Educational Fund (La.), 
15 South. Rep. 161. Where the parties to litigation 
respecting rival patents make a compromise contract, 
whereby one withdraws from the business, turns over 
to the other all his tools, and grants him an exclusive 
license, the latter to issue to the trade samples of the 
goods, and offer them to the public in the same man- 
ner as other goods of its own manufacture, and carry 
on the business for the common interest, this creates 
an agency and fiduciary relations, and a bill for spe- 
cific performance will lie to enforce it. Ball & Socket 
Fastener Co. v. Ball Glove Fastening Co.,7C.C. A. 
498, 58 Fed. Rep. 818. Equity will not compel a spe- 
cific performance of a contract to build a railroad. 
Ewing v. Litchfield (Va.), 22S. E. Rep. 362. Equity 
will not refuse specific performance of a contract hay- 
ing several years to run because performance requires 
the exercise of skill and judgment and a continuous 
series of acts. Prospect Park & C. I. R. Co. v. Coney 
Island & B. R. Co., 144 N. Y. 152, 39 N. E. Rep. 17. 
Equity will not, by injunction, enforce spegific per- 
formance of a contract for the construction of a canal 
by enjoining the owner from interferirg with the con- 
tractor’s performance of the work. Harley v. Sani- 
tary Dist. of Chicago, 54 Ill. App. 337. A contract to 
assign an interest in an invention will not be specific- 
ally enforced, where it appears that the patent is of 
practically no pecuniary value. Johnson v. Steffens, 
54 Ill. App. 198. Specific performance of a contract 
whereby one railroad company lets another into the 
joint use of its bridge and terminals will not be re- 
fused on the ground that it involves continuous acts 
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requiring skill, judgment and technical knowledge. 
Union Pace. Ry. Co. v. Chicago, R. I. & P. Ry. Co., 163 
U. S. 564, 16 S. C. Rep. 1178. Where a contract for an 
unexpired term of years imposes on complainant the 
rendition of continuous mechanical services demand- 
ing the highest degree of skill, and on defendant the 
duty of maintaining costly machinery, and the daily 
use of cars moved by electricity on the line of its 
railway, a court of equity will not decree a specific 
performance of the contract. Electric Lighting Co. 
v. Mobile & 8S. H. Ry. Co. (Ala.), 19 South. Rep. 
721. An executory contract, without any limitation 
as to time, required one of the parties to pump 
water from a certain well, for the use of the other, 
whenever required, at a fixed price per day. At the 
time it was made the work could be done by the party 
so contracting, conveniently and cheaply, with power 
used for other purposes. No provision was made for 
the repair or renewal of the well or pumps. Held, 
that the contract must be construed with reference to 
the situation of the parties when it was made, and 
specific performance would not be enforced, nor 
would damages be given for failure to pump after the 
failure of the well and wearing out of the pump. 
Theibaud v. Union Furniture Co., 143 Ind. 340, 42 N. 
E. Rep. 741. A parol agreement between a man and 
Wuman, in contemplation of their marriage, that the 
man shall have the control and custody during minor- 
ity of the infant son of the woman, and in return, 
sha!l make the child his heir, sharing equally with bis 
own children, when followed by the marriage, and 
under which the man received the services of the 
child during his minority, may be enforced by the 
child as to its testamentary provision, against the 
legal heirs of the promisor. Nowack v. Berger (Mo. 
Sup.), 34 S. W. Rep. 489. An antenuptial contract 
with a woman without means, who had been the man’s 
housekeeper, provided for her support from his es- 
tate, by providing a home and such amount monthly, 
quarterly, or yearly as would ‘enable her to live in 
comfort, and equal to such as she has heretofore en- 
joyed, and, in case of sickness, such added amount as 
may be necessary expenditures,” and at ber death the 
expenses of the funeral and rites of burial. Held not 
so uncertain and indefinite that it could not be specific- 
ally enforced. Thompson v. Tucker-Osborn (Mich.), 
69 N. W. Rep. 730. Where a contract for the sale of a 
mine provided that the purchaser should take posses- 
sion and operate the mine, and pay the net proceeds 
to the vendor, to be credited on the price in the event 
of a consummation of the purchase, and before ex- 
piration of the time for performance, the vendor 
wrongfully resumed possession, the court will not, on 
a bill by the purchaser for specific performance, put 
the purchaser in possession of the mine, since it 
would comprehend an order continuous in its nature, 
requiring protracted supervision, with the exercise of 
special knowledge, to determine whether the mine 
was being operated according tothe contract. Clarno 
v. Grayson (Oreg.), 46 Pac. Rep. 426. A provision in 
a lease for aterm of years that every five years the 
rent for the ensuing five years shall be fixed by three 
appraisers, one to be selected by each party, and the 
third by such two, is an agreement to arbitrate, and 
will not be specifically enforced. Grosvenor v. Flint 
(R. I.), 87 Atl. Rep. 304. Specific performance will 
not be enforced against a vendee where the title 
offered by the vendor can only be held good by declar- 
ing a particular statute unconstitutional, and where, 
if this were done, and the vendee compelled to accept 
such title, he would still be exposed to suit by inter- 
ested persons who are not parties, and who would not, 





therefore, be bound by the judgment. Daniel v. 
Shaw, 166 Mass. 582, 44 N. E. Rep. 991. When several 
railroads have entered into a contract for the inter- 
change of traffic, etc., and two of them have agreed to 
set aside acertain portion of their grcss receipts for 
the purchase of thejbonds of another, and have com- 
plied with such agreement, the contract should be 
specifically enforced, when the roads which have re- 
ceived the benefit of the consideration refuse to com 
ply. Cumberiand Val. R. Co. v. Gettysburg & H. Ry 
Co. (Pa. Sup.), 177 Pa. St. 519, 35 Atl. Rep. 625. 








CORRESPONDENCE. 


CONFUSION OF CATTLE. 


To the Editor of the Centrai Law Journal: 

I have read with attentive interest the discussions 
aroused by the “‘cattle case” stated in your issue of 
Nov. 4th. While agreeing with Mr. Hirsch! and Mr. 
Orr, as to the ownership ofthe calf,I believe they 
have overlooked another, and to mea strong reason 
for holding that the cow and calf belong to the drover. 
According to the statement of facts A commissioned 
the drover to buy for bim beef cattle, whichin the 
language of the trade, means cattle fit to be slaughtered 
for food purposes. A cow with calf is never consid- 
ered beef cattle, but would be denominated milch or 
breeding cattle, and had the drover tendered the cow 
with calf to A as one of the 6 head whose purchase he 
had authorized, ‘‘A’’ would have been justified in re- 
fusing to accept her, she not being beef cati!e, conse- 
quently he could not claim that the cow was vought 
to fill his order, and therefore, would not claim the 
calf. That the drover failed to deliver 6 head as per 
A’s order might make the drover liable for failing to 
perform his contract, but that is another question. 

Sheboygan, Wis. PAUL T. KREz. 


CONFUSION OF CATTLE. 


To the Editor of the Central Law Journal: 

In reply to the question as to cow and calf in Cent. 
L. J., Vol. 47, No. 18, p. 351, and the replies thereto in 
subsequent numbers, there is one point which seems 
to be overlooked, but which readily appears to any one 
raised onafarm. That is, the kind of cattle ordered 
by A from B, and which B was to furnish, which was 
beef cattle; which also was the kind the drover in- 
tended to buy for himself, and where his buyer made 
a mistake, which cost him his job, for no sane man 
would purchase a cow with calf for beef. A careful 
inspector would cut out all cows that were with calf 
over 3 months or even less. Therefore the cow with 
calf was not of kind ordered or wanted and, for the 
purposes desired was a loss to the drover, and in no 
event could A be made to receive it or pay for it. 

H. K. WING. 


CONFUSION OF CATTLE. 


To the Editor of the Central Law Journal: 

In answer to the proposition of law in regard to 
title of calf, as stated in vol. 47, p. 351, of Cent. L. J., 
dated October 28th, 1898, say that the calf belongs to 
the drover, viz: A, in hiring the drover, did not 
specify the particular cows he wanted, but simply 
said, ‘You buy six beef cattle for me,’”? whereupon 
the request of A, the drover, intending to send to 
market for himself, thought he would accommodate 
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his friend A. The agent, in mistake, having pur- 
chased twelve cattle in all, sent five to A and seven 
to his master, the drover. The cow having calved on 
the land of the drover, and A not knowing what cows 
were purchased, the drover is entitled to the calf, but 
it is the duty of the drover to send one of the seven 
to A to bind the bargain, but he can use his own 
discretion in so doing. JOHN C. Fay. 
New Haven, Conn. 


CONFUSION OF CATTLE. 


To the Editor of the Central Law Journal: 

The happiest moment of a man’s life has been said 
to be that in which he convinces his adversary of the 
error of his ways. Were I a humorist, as Mr. Webb 
undoubtedly is, I might reply by a quotation from his 
first article: ‘“‘They,’’ the cows, *‘were not responsi- 
ble for having calves,” and request him to explain 
who, in default of the cows, might be held responsible 
for that state of affairs. It does not appear to me 
that either the drover, his agent or A might be con- 
demned by a competent tribunal, though I confess 
that if he has any evidence on that point, I, for one, 
would not object to its being submitted to the discre- 
tion of the court. However, I must say that, unlike 
Mr. Webb, I do not think the conclusion of Mr. 
Hirsch] founded on the principles of common law. It 
seems evident to me that the drover never had posi- 
tive title in the twelve cows, or any of them; his title 
was purely contingent on A’s selection; although had 
A stated to a drover, without employing him, “I will 
take six cows from you,” Mr. Hirschl’s argument 
would certainly have been very much in point, and in 
accordance with the common-law principles as above 
stated. In this latter case no fiduciary relation would 
have existed, the only obligation of the dro.er being 
to furnish A with merchantable goods, i. e., six cows 
in good condition. G. H. ORR. 

Toledo, Ohio. 








BOOK REVIEWS. 


SHEARMAN & REDFIELD ON NEGLIGENCE. 

These volumes have been in the hands of the pro- 
fession for some months. Through some oversight 
we neglected, at the time they were sent to this oflice, 
to make such mention of them as their merits de- 
serve. The present is the fifth edition. The work is 
by Thos. G. Shearman and Amasa A. Redfield, and 
has been for many years a well recognized authority 
upon the subject of negligence. The last edition ap- 
peared about ten years ago. We are informed by the 
preface before us that that edition ‘‘was so entirely 
rewritten and remodeled as to be a new book. It has 
not been necessary to make such a radical revision in 
preparing the present edition, but the number of new 
decisions made within the last ten years has been so 
enormous, and the extension and changes of the law 
thereby made so great that almost every section even 
of this edition has been rewritten, and some chapters 
have been entirely recast.”” The work treats in suc- 
cessive chapters of Negligence in General, Proximate 
Cause, Degrees of Negligence, Questions of Law and 
Fact, Evidence, Contributory Negligence, Parties to 
Actions for Negligence, Deceased Persons, Liability 
of Masters for Servants, Liability of Masters to Serv- 
ants, Liability of Servants; Municipal Corporations 
and Liability for Negligence, Public Officers and Lia- 
bility for Negligence, Highways, Turnpike Roads, 





Bridges, Canals, Construction and Maintenance of 
Railroads, Railroad Injuries to Animals, Railroad In- 
juries to Persons, Carriers of Passengers, Telegraphs, 
Attorneys, Bankers, Clerks, Notaries Public, Physi- 
cians and Surgeons, Sheriffs and Constables and their 
Liability for Negligence, Care of Animals, Driving 
and Riding, Fences, Fire, Explosions, Machinery, Gas 
and Electrical Works, Land and Structures, Water 
and Water Courses, Measure of Damages. 

The comprehensive character of the work will be 
understood from the above statement of the 
contents of its chapters. It is sufficient for the 
purpose of this notice to say that the work 
has been too long and favorably known to re- 
quire any special commendation at our hands. Its 
authors are men of recognized standing and compe- 
tency as masters of the law, and the volumes bear 
throughout evidence of thought, care and research. 
It is in two large volumes, handsomely printed and 
bound, and published by Baker, Voorhis & Co., New 
York. 








HUMORS OF THE LAW. 





In a case of slander that was heard not long agoa 
lady had gone into the witness box on behalf of the 
plaintiff, whose counsel was examining her. ‘*Now, 
madam,” the lawyer began, “please repeat the slan- 
derous statements made by the defendant on this oc- 
casion, just as you heard them.” 

“Oh, they are unfit for any respectable person to 
hear !’? was the emphatic answer. 

“Then,” said the examiner corxingly, ‘‘suppose you 
just whisper them to the judge.” 


“T am here, gentlemen,” explained the pickpocket 
to his fellow-prisoners, ‘‘as the result of a moment of 
abstraction.” 

“And I,” said the incendiary, ‘‘because of an un- 
fortunate habit of making light of things.”’ 

“And I,” chimed in the forger, ‘ton account of a 
simple desire to make a name for myself.”’ 

“And I,” added the burglar, “through nothing but 
taking advantage of an opening which offered ina 
large mercantile establishment in town.” 

But here the warden separated them. 
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Of ALL the Current Opinions of ALL the State 
and Territorial Courts of Last Resort, and of 
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United States, except those that are Published 
im Fall or Commented upon in our Notes of 
Recent Decisions, and except those Opinions in 
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1. ACCOUNT AGAINST ESTATE — Limitations.—A stale 
claim against a decedent’s estate was properly disal- 
lowed where there was no reason whatever for delay 
in presenting it, and decedent was of ample means, 
and theclaimant, while in need, instead of insisting 
on payments on account or credits, was paying the 
decedent in cash for goods sold and delivered to him. 
—IN RE MILLER’S EsTaTE, Penn., 41 Atl. Rep. 532. 


2. ADVERSE POSSESSION—Evidence—Tax Receipts.— 
Defendant's claim of title, in ejectment, under the stat- 
ute of limitations, by proof of payment of taxes for 
seven successive years under color of title, acquired in 
good faith, is not established by tax receipts, where 
four of them misdescribed the land and all of them 
misstated the acreage, andthe land was actually as- 
sessed under a wisdescription to another, who claimed 
title and paid the taxes thereon.—NEIDERER V. BELL, 
lll., 51 N. E. Rep. 855. 

3. ASSIGNMENT FOR BENEFIT OF CREDITORS—Descrip- 
tion of Property.—An assignment for benefit of credit- 
ors, in which the property is insufficiently described, 
located, and identified, is not cured by the fact that the 
property has been delivered tothe assignee.—FORSHEE 
v. WILLIS, Tenn., 478. W. Rep. 703. 

4. ATTACHMENT—Forthcoming Bonds.—One claiming 
to be owner of personalty attached us the property of 
another, who gives a forthcoming bond, cannut retain 
the property as against a subsequent attachment cred- 
itor, while such bond is in force, unless he gives an- 
other forthcoming bond.—HARRIS V. STEWART, Ark., 
47S. W. Rep. 634. 

5. ATTORNEYS—Negligence.—In an action against at- 
torneys atlaw for damages Yecause of their alleged 
failure to obtain, upon appeal, the modification of a 
decree in like manner with others of the parties who 
did appeal, a failure of the evidence to show like con- 
ditions held tojustify the supreme court’s refusal to 
disapprove of an instruction ofthe district court to 
find for the defendants in such action for damages.— 
REUMPING V. WHARTON, Neb., 76 N. W. Rep. 1077. 

6. BaNKS—Notice to Cashier.—Where the cashier of a 
bank has full authority to make loans and discounts, 
notice to him of equities against « note discounted by 
the bank is notice to the bank.—MERCHANTS’ & PLANT- 
ERS’ BANK V. PENLAND, Tenn., 478. W. Rep. 693. 

7. BILLS AND NOTES—Action.—In an action in the dis- 
trict court ona note, to secure which vendor’s lien 
notes have been given as collateral, in which the maker 
of;the collateral notes has been made a party defend- 
ant, the court has jurisdiction to render a judgment 
foreclosing the lien forthe amount due on the princi- 





pal note.—SANDERSON V. RaILEy, Tex., 478. W. Rep. 
667. 

8. BANKS AND BANKING—Deposit of Checks—Indorse. 
ment in Blank.—Where plaintiff hed indorsed in blank, 
and deposited in his bank to his credit, certain checks, 
which such bank indorsed to defendant for collection 
to its credit, plaintiff could not hold defendant liable 
for the proceeds of sucb checks, though such bank had 
beeome insolvent, as bis indorsement transferred a 
good title, free from all equities in his favor.—DOPPELT 
V. NATIONAL BANK OF THE REPUBLIC, II]., 51 N. E. Rep. 
753. 


9. BANKS AND BanKING—Insolvency — Preferences.— 
Under Act June 4, 1879 (Myers’ St. 444), for the protec- 
tion of bank depositors, the depositor of a check with 
an insolvent bank, a few days before it made an assign- 
ment, cannot recover the deposit from the assignee, 
where the check passed out of the hands of the bank 
before the assignment, and was paid by the bank upon 
which ‘t was drawn, in a clearance settlement between 
them, and the balance mingled with other moneys of 
the bank.—LANTERMAN V. TRAVOUS, Ill., 51 N. KE. Rep. 
805. 


10. BILLS AND NOTES-—Bills of Exchange — Equitable 
Assignments.—The verbal acceptance ofa bill of ex 
change requiring the drawee to pay a specified sum, 
but not from any particular fund, does not operate as 
an equitable assignment.—ERICKSON V. INMAN, POUL- 
sON & Co., Oreg., 54 Pac. Rep. 949. 


1l. BILLS AND NOTES—Negotiability.—A contract for 
the payment of money, to be negotiable, must, among 
other things, be payable at some time or other, though 
it may be uncertain when that time will arrive.— 
SPECHT V. BEINDORF, Neb., 76 N. W. Rep. 1059. 


12. CARRIERS OF GOODS — Connecting Carriers.—Act 
Jan. 5, 1895 (21 St. at Large, p. 822), provides that when, 
under contract for shipment of freight over the lines 
of two or more connecting carriers, the responsibility 
of each shall cease upon delivery tothe conneciing 
line in good order, if such freight be lost or damaged 
it shall be the duty of the initial or terminal line, upon 
notice, to adjust such loss or damage within 40 days, 
and upon failure to do so, or to trace such freight and 
inform the person giving the notice by what carrier 
such freight was lost or damaged, such carrier shall 
be liable for allof such loss or damage. Held that, to 
maintain an action against a terminal carrier for dam- 
ages tofreight, it must be alleged and proved that the 
shipment was made under a contract that the respon- 
sibility of each carrier should cease upon delivery to 
its connecting carrier in good order.—CavE Vv. CaR- 
OLINA MIDLAND Ry. Co.,8. Car., 318. E. Rep. 360. 


13. CARRIERS OF PASSENGERS — Negligence.—A pas- 
senger is not obliged to remain on the train during the 
entire trip, but may temporarily alight therefrom at 
intermediate points, for the time the train remains 
there, for any purpose not inconsistent with his char- 
acter as a pussenger.—MissourlI, K. &T. Ry. Co. OF 
TEXAS V. OVERFIELD, Tex., 475. W. Rep. 684. 


14. CEMETERIES—Rights of Lot Owner.—A lot owner 
in a public cemetery, though he has paid nothing for 
the lot, has a license so as to be able to maintain a tres- 
pass for any invasion or disturbance of it, whether by 
the owners of the fee or by strangers.—BOLLMAN V. 
CITY OF PLATTEVILLE, Wis., 76 N. W. Rep. 1119. 


15. CONSTITUTIONAL LaAw—Mines — Compensation of 
Miners.—Laws 1897, p. 270, § 1, providing that miners 
shall be paid for all coal mined, including egg, nut, 
pea, and slack, and such other grades as the coal may 
be divided into, at such prices as may be agreed on be 
tween the parties, is not unconstitutional, as impair 
ing the right of employer and employee to contract as 
to the amount of the employee’s compensation and the 
method of its ascertainment.—WHITEBREAST FUEL Co. 
v. PEOPLE, Ii1., 51 N. E. Rep. 853. 


16. CONSTITUTIONAL Law—State Franchise Tax.—The 
statute of New York (Laws 1889, ch. 353, p. 467), impos- 
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ing a tax on the franchise or business of manufacturing 
corporations or companies, foreign or domestic, do- 
ing business, but not ‘‘wholly engaged” in carrying on 
manufacturing, within such State, while exempting 
from such taxation like corporations or companies 
“wholly engaged” in prosecuting such business within 
its limits, injuriously discriminates against the man- 
ufactured products of other States, in favor of like 
goods of domestic manufacture, and is therefore incon- 
sistent with the constitutional power of congress to 
regulate commerce among the States, and with the 
clause of the fourteenth amendment forbidding the 
denial of the equal protection of the laws by any 
State toany person within its jurisdiction,—PEOPLE V. 
ROBERTS, U.S. 8. C.,19S. C. Rep. 70. 

17. CONTRACT—Construction—Conditional Sale.—The 
instrument in suit construed, and held to be a contract 
for the conditional sale ef a stock of merchandise, and 
that a stipulation therein contained against depleting 
the stock while any portion of the purchase money re- 
mained unpaid did not authorize the vendee to prr- 
chase new goods onthe credit of the vendors.—RICH- 
ARDSON DRUG CO. V. PLUMMER, Neb., 76 N. W. Rep. 1086. 

18. CONTRACT—Rescission—False Representations.— 
Representations by the owner of a patent, in negotia- 
tions for the sale of a license, that the patent is valid, 
and covers broadly a certain described method of man- 
ufacture, are expressions of opinion, and fiot state- 
ments of fact the falsity of which is ground for annul- 
ling the contract.—HUBER V. GUGGENHEIM, U.S.C. C., 
S. D. (N. Y.), 89 Fed. Rep. 598. 

19. CONTRACT OF EMPLOYMENT—Evidence.—Plaintiff 
was employed to work for a corporation by its secre- 
tary, under a written contract fixing his salary ata 
certain sum perannum. The secretary testified that 
plaintiff was employed for a year. Held, that the sec- 
retary’s testimony was not a mere legal conclusion, 
and that plaintiff was employed for a year.—DICKIN- 
SON V. NORWEGIAN PLOW Co., Wis., 76 N. W. Rep. 1108. 

20. CORPORATIONS—Assessment of Stockholders.—A 
corporation has not the power, as incident to it, to as- 
sess for its own use a sum of money on the corpora- 
tors, and compel them, by an action at law, to pay it. 
Such power must be derived from the statute or some 
other express promise to pay it.—DULUTH CLUB V. 
McDONALD, Minn., 76 N. W. Rep. 1128. 

21. CORPORATIONS—Conveyance—Consent of Stock- 
holders.—The fact that the consent of the holders of 
two-thirds of the stock of a corporation was not ob- 
tained to the execution of a deed by the corporation, 
as required by Mont. Civ. Code, §§ 1012, 1013, does not 
render the deed void, and it cannot be attacked on that 
ground by a stranger to the title.—BosTON & M. 
CONSOL. COPPER & SILVER MIN. Co. V. MONTANA ORE 
PURCHASING Co., U. 8. C. C., D. (Mont.), 89 Fed. Rep. 
529. 

22. CORPORATIONS—Foreign Corporations—Franchise 
Tax—Interstate Commerce.—Sayles’ Rev. Civ. St. 1897, 
art. 52431, provides, inter alia, that every foreign corpo- 
ration doing business in the State, whieh fails to pay 
annually a specified franchise tax, shall forfeit its 
right to do business in the State, and shall be denied 
the right to sue or defend in any of the courts of the 
State. Held, that the act is unconstitutional and void, 
in so far as it attempts to tax interstate commerce.— 
WOESSNER V. H. T. CoTTaM & Co., Tex., 47S. W. Rep. 
678. 

23. CORPORATIONS—Mortgage — Foreclosure.—A by- 
law of acorporation provided that five-eighths of its 
stock should jbe represented at every stockholders’ 
meeting. The stock was divided into 3,000 shares. At 
such a meeting only four of the stockholders were 
present, who represented 469 shares. The wives of two 
of such stockholders held 1,000 shares each, but the 
minutes did not show that they were present, or that 
any proxies were presented for them. The proof 
showed that the;}husbands did present proxies for their 
wives, and voted on their stock. Held, that the bonds 
issued at such meeting were valid.—FRANKLIN TRUST 





Co. v. RUTHERFORD, B. 8. & C. ELecTRIC Co., N. J., 41 
Atl. Rep. 488. 

24. CORPORATIONS —Suits against Stockholders.—In 
an action at law in another district to charge a defend- 
ant with individual liability as a stockholder in a Kan- 
sas corporation, based on a judgmentof a court in that 
State against the corporation, the defendant is not 
prec'aded from pleading the general issue, under 
which hejmay contest the allegation that he is a stock- 
holder, or his individual indebtedness on other 
grounds, but he cannot contest the indebtedness of the 
corporation, or any other matter which involves an 
attack upon the validity of the judgment, nor show 
that it was upon aclaim for which the Kansas statute 
does not give the remedy sought to be enforced, unless 
such defenses are specially pleaded.—_BROWN V. TRAIL, 
U.S.C.C., D. (Md.), 89 Fed. Rep. 641. 


25. CRIMINAL Law—Indictment—Slander.—On a pros- 
ecution for slander the State need not prove the cou- 
sent of the person slandered to the finding of the in- 
dictment, though the statute provides that no such 
indictment shall be found except by the consent of the 
slandered, since want of such consent only goes to the 
authority to bring the indictment.—CONRAND V. STATE, 
Ark., 47S. W. Rep. 628. 


26. CRIMINAL PRACTICE — Abortions—Indictments.— 
Cr. Code, div. 1, § 3, provides that ““‘whoever, by means 
of any instrument, medicine, drug or other means 
whatever, causes any woman pregnant with child to 
abort or miscarry,” shall be imprisoned. Held, that 
an indictment charging that defendant did ‘‘adminis- 
ter and use on one Sacertain instrument,” is insuffi- 
cient for failure to state in whet manner the instru- 
ment was used or administered, since, where the 
language of the statute does not describe the acts con- 
stituting the offense,the indictment must put them 
forth specifically, notwithstanding Jd. div. 11, § 6, pro- 
vides that an indictment stating the offense in the lan- 
guage of the statute creating it is sufficient.—COCHRAN 
Vv. PEOPLE, IIl., 51 N. E. Rep. 845. 


27. DAMAGES—General and Special Damages.—The 
general rulein tort is that the plaintiff is entitled to 
recover damages for all injuries which are the natural 
and proximate consequences of, or can be traced to, 
the injury complained of. Such are termed ‘‘general 
damages,” and may be proved under the general alle- 
gation of damage inthe complaint. Special damages 
are those which are not the probable and natural re- 
sult of the injury, and must be specially pleaded. A 
plaintiff is not required to aver all the physical in- 
juries which he sustained, or which might have re- 
sulted from or be aggravated by the wrongful act of 
defendant.—Croco v. OREGON SHORT LINE R. Co., 
Utah, 54 Pac. Rep. 985. 


28. DaMaGEsS—Reduction of Verdict.—The exaction, 
as a condition of refusing a new trial, that the plaintiff 
should remit a portion of the amount awarded by the 
verdict, isa matter within the discretion of the trial 
court. Ifthe rule is ever to be disturbed, it should be 
on the application of the parties injured, and not at 
the request of those benefited.—_KENNEDY V. OREGON 
SHORT LINE R. Co., Utah, 54 Pac. Rep. 988. 


29. DEEDS—Condition Subsequent.—A deed convey- 
ing property to a corporation “on condition and in 
trust” that same shall always be devoted to school 
purposes, without any provision for a reversion, does 
not create an estate on condition; and a discontinu- 
ance of the use of the property for school purposes 
does not work a forfeiture.—CARROLL COUNTY ACADEMY 
Vv. TRUSTEES OF GALLATIN ACADEMY, Ky., 47S. W. Rep. 
617. 

30. DEEDS—Homestead—Validity.—Although, under 
Rev. St. § 2203, providing that no alienation by a hus 
band shall affect his exempt homestead without the 
wife’s signature, a deed of the homestead by the hus 
band, reserving the use to himself and wife during 
their lives, conveys the reversion after the termina- 
tion of homestead rights, yet it i void, where it is 
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coupled with an agreement that the grantee shall have 
a home in the dwelling, and use the land in common 
with grantor; and this though the use is under his 
direction and control, since it isan encroachment of 
the wife’s homestead right.—TOWN V. GENSCH, Wis., 
76 N. W. Rep. 1096. 

31. DIVORCE—Injunction—Wife’s Separate Estate.— 
Since a husband has no control over, or right to inter- 
fere with, the wife’s separate estate, except the right 
of ingress, egress and regress to it, when she is in 
actual possession, he will be restrained, pending a di- 
vorce suit, from interference therewith, and from re- 
ceiving the rents therefrom.—ROBINSON V. ROBINSON, 
N. Car., 318. E. Rep. 871. 

32. EASEMENT—Dedication of Street—Rights of Lot 
Owners.—Where property is laid off into lots and 
streets, and a plat of it recorded, one who purchases a 
lot with reference to the plat has an easement in the 
described street on which it fronts, though the city re- 
fuses to accept the street.—HOSKINS V. J. B. WATHEN 
Bro. Co., Ky., 47S. W. Rep. 595. 


33. EASEMENT—Licenses.—A town site company ver- 
bally authorizing a water company to lay its mains by 
a route different than that which had previously been 
conveyed does not thereby convey to the water com- 
pany u substituted right of way.—GREAT FALLS WATER- 
WORKS CO. V. GREAT NORTHERN Ry. Co., Mont., 54 Pac. 
Rep. 963. 


34. EMINENT DOMAIN—Condemnation Proceedings— 
Dismissal.—Rev. St. § 1848, providing that the commis- 
sioners shall perform their duties upon written de- 
mand of either party, and shall file their report within 
a certain time, does not prevent the party instituting 
condemnation proceedings from dismissing at any 
time before the award is filed.—MILWAUKEE & L. W. 
R. CO. Vv. STOLZE, Wis., 76 N. W. Rep. 1113. 

35. EQUITABLE SET-OFF—Payment after Suit.—A maker 
of notes, sued by the payee’s assignee, is equitably en- 
titled to set-off payments on a note which he had exe- 
cuted as surety for such payee, made after the suit was 
commenced, where the payee, while insolvent, as- 
signed the notes after maturity.—EIGENMAN V. CLARK, 
Ind., 51 N. E. Rep. 725. 

36. FEDERAL CoURTS—Action on Municipal Bonds.— 
The fact that a circuit court of the United States has 
no jurisdiction of an original proceeding for a writ of 
mandamus to compel municipal officers to levy a tax to 
Day bonds, does not affect its jurisdiction of an action 
at law by acitizen of another State to recover judg- 
ment on uch bonds, though any judgment recovered 
can be cnfurced only by mandamus proceedings against 
such offic rs.—WAITE V. CITY OF SanTA CRUZ, U.S.C. 
C., N. D. (Cal.), 89 Fed. Rep. 619. 

37. FRAUDS, STATUTE OF—Guaranty.—An oral agree- 
ment to make sales on commission, and to guaranty 
payment, is not within the statute of frauds; and this, 
though the precise amount to be received for guaran- 
tying the sales, as distinguished from commissions for 
making them, does not appear.—BULLOWA V. ORGO, N. 
J., 41 Atl. Rep. 494. 

38. FRAUDS, STATUTE OF—Part Performance.—Prom- 
ise by owner of land, to a child, to convey it to him, is 
taken out of the statute of frauds by his acting on the 
promise, and taking possession and making improve- 
ments.—DUNN V. BERKSHIRE, IIl., 51 N. E. Rep. 770. 

39. FRAUDS, STATUTE OF—Promise to Pay Debt of An- 
other.—An agreement to pay, as a partof the purchase 
price ef land, notes executed by the vendor to another, 
is not a promise to pay the debt of another, within the 
statute of frauds.—DANIELS V. GIBSON, Ky., 478. W. 
Rep. 621. 

40. FRAUDULENT CONVEYANCES—Action to Set Aside. 
—A judgment creditor, who files a bill to set aside a 
trust deed as fraudulent, does not acquire such a lien 
on the trust property as to render void a sale of it by 
the trustee pending the suit, where the charge of fraud 
is not sustained.—MCCLURG V. MCSPADDEN, Tenn., 47 
S. W. Rep. 698. 





41. HABEAS CORPUS — Requisites of Petition.—A peti- 
tion for a writ of habeas corpus to release a prisoner 
after his conviction, on the ground that the proceed- 
ings and trial are void because the defendant was de- 
nied his constitutional rights therein, should set forth 
the essential parts of such proceedings and trial.— 
ANDERSEN V. TREAT, U. 8.8. C., 19S. C. Rep. 67. 


42. HOMESTEAD—Selection by Widow.—Where a hus- 
band and wife occupied as their homestead more than 
200 acres of land at his death, and she continuously 
after his death asserted her right therein, on partition 
she is entitled to a homestead of 200 acres, although 
neither she, nor she and her husband, actually occu- 
pied and used 200 acres ofthe homestead, and she 
designated the 200 acres claimed as such after partition 
suit was commenced.—SHIPPEY V. HouGH, Tex., 47 8. 
W. Rep. 672. 

43. HUSBAND AND WIFE—Resulting Trust—Creditors. 
—Although the wife did not know that title to land 
bought with her money was taken in her husband's 
name for seven years thereafter, and until after one 
had sold goods to him on his representations, and on 
the credit of his ownership, yet the deed was kept ina 
bureau in their two-room house, to which she had free 
access, and she was a shrewd, educated business 
woman,and might have learned the facts for herself. 
The husband rented the land and collected the rents, 
but it was generally understood in the neighborhood 
thatthe land belonged to her. She did not notify the 
cfeditor of her ownership, and he did not know of it 
until the day of the sale of the land under his execution 
against the husband. Held, thatthe creditor’s claim 
was superior to her resulting trust.—SMITH ¥. WILLARD, 
Ill., 51 N. E. Rep. 835. 


44. INJUNCTION—Easement.—An owner of a lot is not 
entitled to an injunction to restrain the excavation of 
an alley forthe erection of a building, where it appears 
from his allegations that the easement he claims toa 
right of way in such alley was created for the benefit 
of and appurtenant to an adjacent lot, and not that of 
complainant.—BaILEY Vv. Gray, 8S. Car., 31 8. E. Rep. 
354. 

45. INJUONCTION—Flooding of Lands.—Injunction lies 
to restrain a continuous unlawful flooding of lands, 
the legal remedy being inadequate because of the mul- 
tiplicity of suits necessary for complete redress.— 
DAVIS V. FRANKENLUST TP,, Mich., 76N. W. Rep. 1045. 


46. INTOXICATING LIQUOR — Interstate Commerce— 
Dispensary Law.—Where one purchases intoxicating 
liquor for his own use from persons outside the State, 
and carries it into the State, and does not comply with 
the regulations of the dispensary law of 1895 after his 
arrival in the State, such liquor is “contraband,” 
within Dispensary Act March 6, 1896, § 37, providing 
that “any person bandling contraband liquors in the 
nighttime or {delivering the same shall be guilty ofa 
misdemeanor.’’—STATE V. HOLLEYMAN, S. Car., 318. E. 
Rep. 362. 

47. JUDGMENTS—Lien — Bona Fide Purchasers.—One 
who purchases land charged with the lien of ajudg- 
ment, which is specifically excepted from the coy- 
enants of warranty contained in the deed through 
which he claims title, cannot insist that his grantor’s 
chattels shall be exhausted before such land is sold for 
the satisfaction of an execution issued onthe judg- 
ment.—WOLLAM V. BRANDT, Neb., 76 N. W. Rep. 1081. 

48. JUDGMENT—Parties — Affirmance.—Where a judg- 
ment in terms is inclusive of and against two parties 
in an action in which a several judgment might have 
been proper, and of one party so embraced by the judg- 
ment the court had no jurisdiction, such judgment may 
be affirmed as to the one defendant of whom there was 
jurisdiction.—BaTEs-SMITH Inv. Co. v. ScoTT, Neb., 76 
N. W. Rep. 1063. 

49. LIFE INSURANCE — Insurable Interest.—A partner 
does not have an insurable interest in his co-partner’s 
life.—POWELL V. MUTUAL BEN. LiFe Ins. Co., N. Car., 
318. E. Rep. 381. 
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50. LirF® INSURANCE — Intoxicating Liquors.—Under 
Ky. St. § 639, providing that no misrepresentations in 
an application fora policy of insurance shall prevent 
a recovery unless material or fraudulent, false state- 
ments by an applicant that he does not use intoxicat- 
ing liquors will invalidate the policy, though he be not 
addicted to the intemperate use of such liquors; the 
rule being different, however, as to his past habits in 
that regard.—UNION CENT. LiFE INs. CO. Vv. LEE, Ky., 
478. W. Rep. 614. 

51. LIFE INSURANCE—Wills—Beneficiaries.—Where a 
person procures life insurance for the benefit of an- 
other, and reserves no power in the policy to cut off or 
modify the interest of the beneficiary, his willis in- 
operative as to such interest, since from the time the 
policy is issued an irrevocable trust Is created in favor 
of the beneficiary.—ATKINS V. ATKINS, Vt., 41 Atl. Rep. 
503. 

52. MARRIAGE—Breach of Promise—Evidence— Wealth 
of Defendant.—In an action for breach of promise of 
marriage, evidence of the general reputation of defend- 
ant for wealth is admissible onthe question of dam- 
ages, as showing the condition in life plaintiff would 
have attained by the marriage.— HUMPHREY V. BROWN, 
U.8.C.C.,N. D. (Cal.), 89 Fed. Rep. 640. 

53. MARRIED WOMAN—Liablility as Surety.—In an ac- 
tion against a married woman ona note executed by 
her as surety for another, coverture is a complete de- 
fense, unless it be shown thatsuch note was made with 
the intention on her part of binding her separate ¢s- 
tate for its payment.—SMITH V. BOND, Neb., 76 N. W. 
Rep. 1062. 

54. MASTER AND SERVANT — Assumption of Risk.— 
When a servant, with knowledge of a dangerous defect 
in a machine which he is operating, continues to oper- 
ate it, relying on a promise ofthe master that it will 
be repaired as soon asthe job of work at which the 
servant is then engaged is completed, the servant is 
relieved from an assumption of the risk during time 
required to complete the job.—MCFARLAN CARRIAGE 
Co. v. POTTER, Ind., 51 N. E. Rep. 737. 

55. MASTER AND SERVANT—Fellow-servant.— Whether 
injuries toa servant were caused by negligence of a 
fellow-servant depends upon the nature of the action 
inthe performance of which the employee was negli- 
gent, and not upon the employee’s grade orrank. If 
the act was one the master owed to the servant, the 
master is liable; but, if the act pertained merely to the 
duty of an operative, the employee, notwithstanding 
he may have had supervisory power, was a fellow- 
servant with his injured co-laborer.—MasT v. KERN, 
Oreg., 54 Pac. Rep. 950. 

56. MASTER AND SERVANT — Negligence.—A car in- 
spector in a passenger station went under a passenger 
train, in the usual manner, to inspect it. Allthe em- 
ployees controlling movements of the train knew he 
was there, but the train was backed, and he was in- 
jured. A rule ofthe company provided that a blue sig- 
nal placed on the endof the car denoted that car in- 
spectors were at work, that a train thus protected 
must not be coupled to or moved until the signal was 
removed, and that, when a car or train standing ona 
siding was protected by the signal, other cars must 
not be so placed as to obscure the signal, without noti- 
fying the inspector. Held, that the rule did not apply 
to passenger trainsin astation while in transit, and 
hence, under the circumstances, the absence of such 
signal was not negligence ofthe company.—WaARN Vv. 
NEW YORK CENT. & H. R. R. Co., N. Y., 51 N. E. Rep. 744. 

57. MECHANICS’ LigENS—Time for Filing—Building 
Contracts.—Where a contractor furnishes labor and 
materials for a building undera contract requiring 
him to suspend operations at a certain date, he must 
file his lien within the time prescribed by Rev. St. § 
3318, from such date, though he furnishes labor and 
materials thereafter.—HINKLEY Vv. GRAFTON HALL, 
Wis., 76 N. W. Rep. 1093. 

58. MINING LEASES—Contract.—An agreement to work 
a mine under the supervision of the owner’s super- 








intendent, and to furnish the men and tools therefor, 
and to reimburse the owner for tools which he was to 
furnish, the owner having the right to fix the miner’s 
wages, control the output, and reduce or increase the 
number of miners according to the orders on hand, 
though stating it was a lease of the mine, is not an en- 
tire undertaking to mine all the coal in the mine, buta 
mere contract of employment, terminable at will.— 
LAMBIE V. SLOSS IRON & STEEL CO., Ala., 24 South. Rep. 
108. 

59. MORTGAGES—Release.—Where mortgagors, after 
negotiations with the mortgagee and consultation 
with his agent, turned over certain land and paid a 
certain sum in settlement of the mortgage, they are 
entitled to a discharge, where the mortgagee had writ- 
ten them that, if they traded with the agent, ‘‘you can 
count the matter satisfactorily settled with me.”— 
LINDLEY V. LUPTON, Mich., 76 N. W. Rep. 1037. 


60. MORTGAGES—Suit for Foreclosure—Receiver.—A 
court of equity, under its generai powers, may appoint 
a receiver for mortgaged property pending foreclos- 
ure, where it appears that the property is insufficient 
security for the debt, that the debtor is insolvent, and 
that the rents are not being applied to keeping up the 
taxes, repairs, or insurance.—AMERICAN NAT. BANK V. 
NORTHWESTEEN MOT. LIFE Ins. Co., U. 8. C. C. of App., 
Eighth Circuit, 89 Fed. Rep. 610. 


61. MORTGAGES—Validity — Foreclosure.—The word 
“void,” in the provision of Hill’s Ann. Laws, § 2736, that 
all mortgages, deeds of trust, etc., whereby land situ- 
ated in more than one county is made security for the 
payment of a debt, shall be “void,” is used in its ordi- 
nary sense, and does not mean ‘‘voidable,” since the 
provision was designed to promote the public welfare 
by securing to the State the revenues from the assess- 
ment and taxation of real estate mortgages.—DENNY V. 
McCown, Oreg., 54 Pac. Rep. 952. 


62. MORTGAGES — Foreclosure — Redemption.—Code 
1886, § 1881, provides that in order to redeem land from 
a mortgage sale the debtor must pay or tender the 
price to the purchaser, with lawful charges, and that 
such payment shall reinvest him with the title. Held 
that, where the purchaser was an infant, redemption 
could be made by payment or tender to his guardian. 
—TYSON V. CHESTNOT, Ala., 24 South. Rep. 73. 

63. MUNICIPAL CORPORATIONS—Torts of Officers.—A 
municipal corporation is not liable for the tortious act 
of the officers or agents, when the act is wholly ultra 
vires in the sense that it is not within the power or au- 
thority of the corporation to act in reference to the 
matter under any circumstances.—BOYE v. CITY OF 
ALBERT LEA, Minn., 76 N. W. Rep. 1181. 


64. NATIONAL BANKS—Voluntary Liquidation.—W here 
a national bank went into voluntary liquidation, and 
provided for the payment of its liabilities by a transfer 
of all its assets to another bank, in consideration of the 
assumption by the latter of its liabilities, and there- 
after owned no property, transacted no business, 
maintained no organization, and held no meetings, it 
was not dissolved as a corporation, and remained 
capable of being sued in its corporate name.—VRITCH- 
ARD V. FirsT NAT. BANK OF MANITOWOC, Wis., 76 N. W. 
Rep. 1106. 


65. NEGLIGENCE — Electricity — Proximate Cause.— 
Where a person negligentiy ordered to pass a rope un- 
der electric wires is injured by accidently or negli- 
gently coming in contact with the wires, the act of the 
person injured, and not the negligence in giving the 
order, is the proximate cause of injury.—NEWNoM Vv. 
SOUTHWESTERN TELEGRAPH & TELEPHONE CO., Tex., 
47S. W. Rep. 669. 

66. NEGLIGENCE—Electric Wire—Proximate Cause of 
Injury.—The proximate cause of an injury resulting 
from contact with an uninsulated electric wire is the 
condition of the wire,and not the act of the injured 
person in coming in contact with it.—WAaALTERS V. DEN- 
VER CONSOL. ELECTRIC LIGHT CO., Colo., 54 Pac. Rep. 
960. 
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67. PARTNERSHIP—Accounting—Burden of Proof.—In 
a suit for an account by one partner against another, 
no judgment can be rendered in favor of either party 
for any sum until the account has been stated, and the 
balance due either, if any, thus ascertained._OGLESBY 
v. THOMPSON, Ohio, 51 N. E. Rep. 879. 


68. PARTNERSHIP—Accounting — Illegal Contract.—A 
partnership was entered into for the purpose of con- 
tracting with a foreign brewing association to combine 
their skill, capital and labor to create and carry out 
restrictions in trade, to increase the price of beer, and 
prevent competition in the transportation, sale and 
purchase of beer, in violation of the anti-trust law of 
March 30, 1889. Held, that equity would not compel an 
accounting between the partners as to the profits ac- 
cruing therefrom.—WIGGINS V. BIsso, Tex., 47 8. W. 
Rep. 637. 


69. PARTNERSHIP—Chattel Mortgage by One Member. 
—A chattel mortgage given to secure a partnership 
debt is valid, though executed by one partner alone in 
his individual name, when the other member of the 
firm either authorized the same, or subsequently ac- 
quiesced in the act.—COLUMBUS STATE BANK V. DOLE, 
Neb., 76 N. W. Rep. 1054. 


70. PARTNERSHIP—Power of Partners.—Where a part- 
ner allows notes duethe firm to be made payable in 
negotiable form to another partner, and such partner 
indorses and delivers the notes to a third person asa 
pledge, he has been so held out as having power to 
negotiate them as to preciude the other partner from 
asserting that it was not within the scope of the part- 
nership for the partner indorsing the notes to borrow 
money on them.—3PENCER V. JONES, Tex., 47 S. W. 
Rep. 665. 


71. PaksTy WaLLs—Ownership—Construction of Con_ 
tract.—Where a party wall is constructed by one ad. 
joining owner under an agreement with the other 
whereby the latter, before using the wall, is required 
to pay one-half of its value at the time of using it, the 
builder of the wall, until then, is its sole owner, and is 
liable for its negligent maintenance.—MICKKL V. YORK, 
Ill., 51 N. E. Rep. 849. 


72. POWER OF ATTORNEY-—Construction.—The defend- 
ant and R, his brother, were owners of a tract of land 
incommon. Defendant gave R a power of attorney to 
sell all of defendant’s right, title and interest in the 
land, and to convey the same by deed of warranty. 
Assuming to act under said power of attorney, as well 
as in his own behalf, R, to secure a loan of $500, exe- 
cuted and delivered to the lender a mortgage upon 
said land. Held,that the power of attorney to sell 
and convey by deed of warranty conferred no au- 
thority upon R to mortgage the interest of the defend- 
ant.—MORRIS V. EWING, N. Dak., 76 N. W. Rep. 1047. 


73. PRINCIPAL AND AGENT—Transfer by Agent of 
Note.—Where one to whom a note is payable as agent 
has authority merely to collect the note and distribute 
the money, he cannot exchange it for his note held by 
one who has notice of the extent of his authority, 
though he represents that he has settled with his prin- 
cipal, and is in fact the owner of the note.—FARMERS’ 
& DROVERS’ BANK JF EMINENCE V. BENNETT, Ky., 478. 
W. Rep. 623. 


74. PUBLIC Lanps—Rights Acquired by Occupancy.— 
One who settles upon and improves unsurveyed pub- 
lic land, but dies before its survey, or without having 
taken any steps to procure title, no intention to ac- 
quire the title, upon its survey, being shown, has no 
right in the land which could pass by devise or inher- 
itance.—NORTHERN Pac. Ry. Co. v. MCCORMICK, U. 8. 
Cc. C., D. (Mont.), 89 Fed. Rep. 659. 


75. RAILROAD Company- Crossing by.Electric ‘Road— 
Receivership.—A projected electric railway between 
two cities, which is constructed, with the exception of 
a highway crossing over the tracks of a steam railroad 
in the hands of receivers, will not be refused permis- 
sion to make such crossing, unless upon grave and 








controlling considerations.—STEWART V. WISCONSIN 
Cent. Co., U. 8. C. C., W. D. (Wis.), 89 Fed. Rep. 617. 

76. RaILROAD COMPANY — Injury to Employee of 
Licensee.— Where one railroad company agrees to per- 
mit another to connect its standpipe with a water tank 
on the former’s premises,and to permit the use of 
water therefrom to fill the tanks of the latter’s locomo- 
tives,and entry on the premises to perform work of 
maintenance or repairs, or to remove the connection 
at the end of the agreement, whether the agreement is 
regarded as a license or a lease, since there is no cove- 
nant to repair, the company owning the tank is not 
liable to an employee of the other company for an in- 
jury caused by the giving way of a stationary ladder 
attached to the tank, used while engaged in repairing 
the connection.—LaKE ERIE & W. R. Co. v. Mavs, Ind., 
51 N. E. Rep. 735. 

77. RAILROAD COMPANY—Insolvency and Receivers.— 
It is not the province of a court of equity to continu- 
ously operate a great railroad system; and where such 
a system is in its charge, and operated by its receiv- 
ers, ina suit by creditors, it will not restrain other 
mortgage creditors, whose interest is in default, from 
commencing foreclosure proceedings pending the de- 
termination of other and collateral matters, where 
such action may probably have the effect of protract- 
ing the litigation and delaying a final disposition of 
the property, and where the rights of all the parties 
can be fully protected by any decree which may be 
entered.—MERCANTILE TRUST CO. V. BALTIMORE & O. 
R. Co., U. 8. C. C., D. (Md.), 89 Fed. Rep. 606. 

78. RAILROAD COMPANY—Liability for Fires—Negli- 
gence.—The Ohio act of April 26, 1894 (91 Ohio Laws, p. 
187), on the subject of the liability of railroad com- 
panies or others operating railroads for loss or dam- 
age resulting from fires caused in the operation of 
such roads, does not eliminate negligence as an essen- 
tial element of such liability.—CONTINENTAL TRUST Co. 
Vv. TOLEDO, ST. L. & K. C. R. Co.,U. 8. C. C.,N. D. 
(Ohio), 89 Fed. Rep. 637. 4 

79. RAILROAD COMPANY—Right of Way—Leases.—An 
agreement whereby a railroad company which had 
constructed its road across the right of way of another 
was permitted to maintain its tracks there for 10 years, 
in consideration of the payment of one dollara year 
and all taxes assessed against the tracks, and the 
maintenance of crossing frogs, and the furnishing of 
signals and switchmen, and saving the other harmless 
from damages arising from collision, is a lease.—Lovulis- 
VILLE & N. R. CO. Vv. ILLINOIS CENT. R. CoO., IIL, 51 N. 
E. Rep. 824. 

80. SaLE—Conditional Sales—Leases.—Parties sgreed 
to hire certain personal property for six months, and 
to use it with care and keep it in goodorder. They 
were to pay a certain sum as ‘‘rent,” but had the priv- 
ilege of purchasing it within the term, and the rent 
was to be deducted from the price; the rent and the 
price, however, being the same. The “renting” was to 
be terminated by the lessor at any time if the rent was 
not paid as agreed. Held a conditional sale, and nota 
lease.— WILLCOX V. CHERRY, N. Car., 31 8. E. Rep. 369. 

81. SaLE—Rescission for Fraud.—Where a proposed 
buyer of goods, upon the request of a commercial 
agency, made a statement of his own financial condi- 
tion, and the agency thereupon reported to the pro- 
posed seller its own conclusions as to such financial 
condition, including what purported to be one fact 
stated by the proposed buyer, a sale made on the faith 
ofthe report as a whole, and not particularly on the 
faith of the one statement made by the proposed 
buyer, cannot be rescinded merely because the said 
statement was false.—PoOskKa V. STEARNS, Neb., 76 N. W. 
Rep. 1078. 

82. SEDUCTION—Evidence.—Defendant, in an action 
for seduction, having given evidence of the female’s 
bad character previous to the time she came to live in 
the neighborhood where he had intercourse with her, 
plaintiff may afterwards give evidence of her reputa- 
tion there.— MILLIKEN Vv. LONG, Penn., 41 Atl. Rep. 540. 
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83. SHERIFF—Execution Sale.—A sheriff to whom an 
order of sale has been issued, and who has commenced 
the execution of the same during his term of office, 
may complete the service after the expiration of such 
time.—HOLMES V. CROOKS, Neb., 76 N. W. Rep. 1073. 


84. TAXATION—Towns—Levy.— Under Rev. St. ch. 139, 
art. 4, §3, conferring upon the electors at the annual 
town meeting the power to levy taxes for town pur- 
poses, the board of town auditors have no authority to 
make such levy.—HOPKINS V. PEOPLE, IIl., 51 N. E. 
Rep. 757. 

85. TENANCY IN COMMON—Adverse Possession.— Where 
one co-tenant in possession obtains a deed to the com- 
mon property from one claiming an adverse interest, 
the interest so acquired inures to the benefit of the co- 
tenants.—BoOyYD V. BoyD, I11.,51 N. K. Rep. 782. 


86. TENANCY IN COMMON—CoOllection of Rents.—A ten- 
ant in common, who collected rents of land of all of 
the co-tenants, and a widow owning a dower interest, 
should, in accounting with the co-tenants for lands, be 
credited with one-third of the rents which she paid to 
the widow.—SWITZER V. SWITZER, N. J., 41 Atl. Rep. 
486. 

87. TENANTS IN COMMON—Mortgage.—Judgment re- 
covered on mortgage that the land be sold unless the 
tenants iu common pay the amount recovered, being 
reversed as to one of the tenants in common, cannot 
be enforced for the entire amount against the interests 
of the others; the mortgage having been given by the 
executor of the one who devised the land to such ten- 
ants, to secure notes of testator which on their face 
were barred, but which such tenants had agreed that 
the executor would pay interest on, and thus keep 
alive.—H&MPHILL V. Pry, Penn., 41 Atl. Rep. 530. 


88. TRADE-MARKS—Acqulescence in Use—Injunction. 
—Where two distilling concerns began the use of the 
same brand on their whiskies near the same time, and 
cuntinued its use for 10 years, one of them, whose 
prior right to the use of the brand was not clear, could 
not then enjoin its use by the other, who had addea 
greatly to its value by expending large sums of money 
in its advertisement.—OLD TIMES DISTILLERY Co. v. 
CaskEY, Ky., 478. W. Rep. 610. 


89. TRESPASS—Pleading—Damages.—In trespass quare 
clausum fregit for injuries not affecting the freehold, the 
defense that the premises were in the exclusive pos- 
session of a lessee must be specially pleaded.—NaFs Vv. 
Hupson, Tex., 478. W. Rep. 675. 


90. TRIAL—Jury—Challenge.—Certain jurors stated 
on their voir dire that they had formed an opinion as 
to the guilt of defendant, and that it would take evi- 
dence to remove it, but that the opinion was not fixed, 
and would not influence them in arriving at their ver- 
dict, and that they could give defendant an impartial 
trial. The bill of exceptions failed to show the means 
from which the jurors had formed their opinions. 
Held, that it was not error to allow them to sit as 
jurors, since the statute requires that, to disqualify, 
there must be established in the mind of the juror 
such a conclusion as would likely influence him in his 
verdict.—SAWYER V. STATE, Tex., 478. W. Rep. 650. 

91. TRIAL—Right to Concluding Argument.—lIt is a re- 
versible error to deny to the party on whom is the bur- 
den of proof the concluding argument to the jury.— 
FITCH Vv. PARKER, Ky., 478. W. Rep. 627. 

92. TRIAL—Verdict — Dissenting Juror.—Any juror 
may dissent from a verdict agreed to in the jury room, 
any time before it is received and entered, whether it 
is sealed or not.—OWENS V. SOUTHERN Ry. Co., N. Car., 
318. E. Rep. 383. 

98. TRUSTS—Debts of Trustee.—Lands held in trust 
cannot be sold on execution for the payment of the 
debts of the trustee, and judgments against such 
trustee are not liens upon such lands.—WRIGHT Vv. 
FRANKLIN BANK, Ohio, 51 N. E. Rep. 876. 

94. Usury — Brokerage — Consideration.—Where a 
broker, in assuming an agency for lending money be- 





longing to another, guaranties the loans as one of the 
considerations of the employment, an exaction by the 
broker from a borrower of a sum tu guaranty the re 
payment to the len‘ier is without consideration as be- 
tween the broker and the borrower, since the broker 
is bound to guaranty the loans under its general con 
tract with the lender.—HUGHSON v. NEWARK MORT- 
GAGE LOAN Co., N. J., 41 Atl. Rep. 492. 


9%. Usury—What Constitutes.—If an agent, for the 
purpuse of making loans of money, exacts, directly or 
indirectly, for its use, interest in excess of the legal 
rate, the transaction will be usurious.—HARE V. 
HOOPER, Neb., 76N. W. Rep. 1055. 


96. VENDOR AND PURCHASER—Bona Fide Purchaser.— 
Where a grantor remains in possession of real estate 
after the execution of the deed therefor, one purchas- 
ing is charged with notice of the right, title, or interest 
of such occupant in the properiy.—SMITH V. MYERS, 
Neb., 76 N. W. Rep. 1084. 


97. VENDOR AND PURCHASER — Land Oontract — 
Vendor’s Lien.— Where the owner of land conveys it by 
deed devesting himseif of the legal title, and a part of 
the purchase price remains unpaid, he retuins, in 
equity,a vendor’s lien forthe unpaid purchase money. 
—OROFT V. PERKINS, I1!., 51 N. E. Rep. 816. 


98. VENDOR AND PURCHASER—Vendor’s Lien—Wuiver: 
—The taking of a mortgage for part of the purchase 
money is, in the absence of statement therein tu the 
contrary, « waiver of the vendor’s lien for the balance, 
though this was left in the vendee’s hands, with which 
to pay an assessment which was afterwards set aside. 
—BLoOMsTROM Vv. Dox, Iil., 51 N. E. Rep. 755. 


99. WaTERS—Surface Water — Diversion.—Although 
ap upper holder of land muy increase and accelerate 
the flow of water in its natural course upon the lower 
land, he cannot divert other waters upon such land.— 
PARKER V. NORFOLK & C. R. Co., N. Car., 318. E. Rep. 
381. 

100. WATER RIGHTS—Public Lands.—The waters of a 
non-pavigable -tream, flowing through the public 
lands, are a part of the public domain, and the right to 
their use may be sold or granted by the general gov- 
ernment separate from the rest of the estate.—HOW&LL 
v. Jounson, U. 8. 0. C., D. (Mont.), 89 Fed. Rep. 556. 


101. WiLLs—Legacies—Charges on Land Devised.— 
Testator devised his farm tu his son, who “is to pay, in 
consideration for the farm bequeathed to him by me,” 
the balance to make the sums bequeathed to testator’s 
daughters equal, and also to pay, within two years 
from testator’s decease, $500 to each of the daughfers, 
“being the balance he is to pay for the farm which 1 
have bequeathed” to him. The personal estate was 
directed to be sold to pay debts and funeral expenses. 
Held to make the payment of the legacies a charge on 
the farm, since the intention so to do is clear, though 
no technical words are used.—IN RE WISE’S ESTATE, 
Penn., 41 Ati. Rep. 526. 


102. WILLS—Nuncupative Will.—Decedent was tuken 
suddenly ill, and an operation was set for 3 o’clock the 
next day, and his brother and others consulted with 
him about his making a will. The brother wrote down 
the wishes of decedent, and said he would write it up 
and send it over in the morning, and, if it was right, 
decedent could sign it, and, if not right, it could be 
made so. Nothing was said by decedent as to desiring 
anyone present to bear witness that it was his will, as 
provided in Rev. St. ch. 148, § 2, relating to nuncupa- 
tive wills. The next morning, before the will wds 
brought to him, he was dead. Held not to be valid as 
a nuncupative will.—_IN RE GROSSMAN’S EsTATE, IIl., 51 
N. E. Rep. 750. 

103. WILLS— What Constitutes.—A Signed writing, on 
the back of a gas consumer’s bill, in the handwriting 
of deceased, an aged lady, reciting merely that “it my 
wish,” followed hy a schedule of property to be dis- 
tributed among specified persons, constitutes a will.— 
IN RE GASTON’S ESTATE, Penn., 41 Atl. Rep. 529. 
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TO THE EDITORIALS, NOTES OF RECENT DECISIONS, LEAD- 
ING ARTICLES, ANNOTATED CASES, LEGAL NEWS, 
CORRESPONDENCE AND BOOK REVIEWS 
IN VOLUME 47. 


A separate subject-index for the ‘‘Digest of Current Opinions”’ will be found on page 506, follow- 


ing this Index- Digest. 


ACCIDENT INSURANCE, 
liability for death by gunshot wound inflicted by 
robbers, 420. 
cause of death, 420. 


ACTION, 

for death by negligence, transitory character of, 158. 

an action for damages for negligently causing death 
may be maintained in other jurisdictions than 
that in which thecause of action arose, where the 
statutes giving the right of action are not incon- 
sistent with the statutes or public policy of the 
jurisdiction in which the suit is brought, 158. 

of transitory actions, 158, 159. 


ADMINISTRATION, 
the status of erroneous payments made by execu- 
tors, 440. 


AMERICAN BAR ASSOCIATION, 
twenty-first annual meeting of the, 167. 


ANIMALS, 
confusion of cattle, 371, 411, 432, 489, 490. 
liability for damages caused by bringing animals 
suffering from contagious diseases into a pro- 
tected territory, 420. 
ownership of recaptured wild animal, 439. 
ASSIGNMENT, 
acontract with a municipal corporation for light- 
ing its streets, containing a stipulation that the 
contractor shall not assign such contract without 
first obtaining the consent of the city indorsed 
thereon in writing, is not assignable either in 
whole or in part, 191. 
ASSIGNMENT FOR BENEFIT OF CREDITORS, 
creditors of insolvent partnerships have an equity 
in the firm assets entitling them to payment, in 
preference to individual members of the firm, 
which cannot be extinguished by a general as- 
signment by the firm for the benefit of creditors, 
112. 
under a statute providing that conveyances made 
with the intent to hinder and defraud other per- 
sons of their lawful demands shall be void, a gen- 
eral assignment by the partnership for the benefit 
of creditors, providing for payment of creditors 
of individual members of the firm out of firm as- 
sets, in preference to firm creditors, is void, 112- 


BANKRUPTCY, 


the new national bankruptcy act, 27. 

discharge in bankruptcy, 240. 

some points as to procedure under the new national 
bankrupt act, 303, 308, 

Judge Woolson’s bankruptcy decision, 833. 

construction of section 67 of the new bankruptcy 
law, 351. 

liability in a court of bankruptcy of a stockholder 
in an insolvent corporation, 359. 

defects of the bankruptcy law, 899. 

restraining orders in bankruptcy courts, 412. 

the new national bankruptcy act supersedes all 
State insolvent laws from the date of its passage, 
4€0. 

promulgation of rules and procedure in bank- 
ruptcy, by the United States Supreme Court, 479. 


BANKS AND BANKING, 
a bank holding negotiable bonds pledged without 
authority as collateral security for a usurious 
loan to the pledgor, who was treasurer of a cor- 
poration which owned such bonds and intrusted 
them to his custody, is, to the extent of the loan 
and legal interest, a bona fide holder for value, in 
the absence of knowledge or notice of the real» 
owvership thereof, 148, 
consignor of wheat delivered to a bank a bill of 
lading, with draft drawn upon his consignee at- 
tached. The bank cashed the draft and paid the 
consignor. The consignor bad contracted to fur- 
nish sound wheat, but the wheat furnished was 
of inferior quality. It was held that the bank 
purchasing the bill of lading became the owner 
of the wheat, and was responsible to the con- 
signee for the failure to furnish sound wheat, 273. 
mere possession by a bank depositor, without 
notice to the bank, of a rubber stamp making a 
Jac-simile of his signature, does not render him 
liable for loss of money paid out on checks forged 
therewith, 322. 

deposit and collection of checks bearing forged in- 
dorsements, 403. 

the dividends on certificate of deposit in insolvent 
bank, 420. 

an indorser of a negotiable instrument guarantees 
the genuineness of prior indorsements, 460. 
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BENEVOLENT SOCIETY, 
rights of seceders, under the constitution and laws 
of a, 248. 
BICYCLE, 
exemption of bicycles from execution, 147. 


BILLS AND NOTES, 

negotiability of note payable ‘on or before” a cer- 
tain date, 187. 

in the absence of any direct evidence as to where a 
note was delivered, it will be presumed that it 
was where the maker resided—that being the 
place where it was dated and signed—and it will 
be payble there and governed by the laws of that 
State, as to negotiability, though describing tbe 
payee as of a certain place in another State, 195. 

the test of negotiability in securities, 384. 

an indorser of a negotiable instrument guarantees 
the genuineness of prior indorsements, 460. 


BOOKS RECEIVED, 60, 79, 139, 179, 240, 351, 432, 


BUILDING AND LOAN ASSOCIATIONS, 
rights of borrowing shareholder, where the associa- 
tion becomes insolvent and a receiver is ap- 
pointed to wind up its. affairs, 28. 
the liability of a borrowing member of an insolvent 
building and loan association, 443. 


BURGLARY, 
what constitutes ‘‘a breaking,” in, 114. 
CARRIERS OF GOODS, 
effect of discount of draft on consignee by Dill of 
lading attached as an assignment of the owner- 
ship of the goods, 273. 
CARRIERS OF PASSENGERS, 
liability of a railroad company for injuries to a 
shipper of stock who rode with it in the car, in 
violation of the terms of his contract, 28. 
a passenger who knowingly rides on a train com 


posed of freight and passenger cars, regularly. 


run on a branch road, where no other train is re- 
quired by the traffic, assumes additional risks in- 
cident thereto, 440. 
CHATTEL MORTGAGE, 
Priority of lien on chattel for repairs, over chattel 
mortgage, 29. 
parol evidence to explain ambiguous description 
of property, 421. 
CHRISTIAN SCIENCE, 
as a practice of medicine, 285. 
Christian Scientists and the law, 470. 

CONDITION. See DEED. 

CONFLICT OF LAWS, 

& marriage between citizens of Pennsylvania, cele- 
brated in Maryland, whither the parties went to 
evade the Penasylvania law prohibiting marriage 
with the paramour, duriag the life of the injured 
wife or husband, by one guilty of adultery, is 
void in Pennsylvania, to which State the parties 
immediately returned, though there is no such 
prohibition in Maryland, 134. 

governing the validity of marriages, 137. 

in the absence of any direct evidence as to where a 
note was delivered, it will be presumed that it 
was where the maker resided—that being the 
place where it was dated and signed—and it will 
be payable there and governed by the laws of 
that State, as to negotiability, though describing 
the payee as of a certain place in another State, 
195. 

the laws of sister States, 256. 

the fact that parties to a marriage go on the high 
seas to be married, solely to avoid the lawa of the 
State wherein they are domiciled, does not in- 
validate the marriage, if otherwise valid, 360. 

a married womap, incapacitated by the law of the 
place of her domicile, to bind herself by a prom- 
issory note, cannot be made liable on such a note 
because of the fact that though executed at the 
place of residence, it was made payable in 





CONFLICT OF LAWS-Continued. 

another jurisdiction where she would be author- 
ized by the law to make such a contract, 361. 

where parties go on the high seas, where no law 
exists, to be married, so asto evade the laws of 
the State wherein they are domiciled, and imme- 
diately after the marriage return and continue to 
reside in such State,the laws of their domicile 
apply to the marriage, 360. 

where the lender is a resident of one State and the 
borrower of another, and the evidence of debt 
and the debt given to secure the payment of same 
are executed in the State of the borrower’s resi- 
dence, and there is nothing in the papers to indi- 
cate that it was the intention of the parties that 
the contract should be controlled by the law of 
the State of the lender’s residence, the contract 
as to the validity, form and effect, will be con- 
trolled by the law of the State where the contract 
is executed, 383. 


CONSTITUTIONAL LAW, 

the constitution of Mississippi as repugnant to the 
fourteenth amendment to the constitution of the 
United States, 1. 

ex post facto laws, 67. 

the provisions of the federal constitution relating 
to trials by jury apply to the territories of the 
United States, and the jury referred to in that 
constitution is a jury constituied of twelve jurors, 
and therefore it was not competent for the State 
of Utah to provide for a jury of less number, 68. 

State regulation of sale and transportation of in- 
toxicating liquors, 107. 

validity of statute providing for pensions to police- 
men, 127, 

validity of Ohio Sunday base-ball statute, 187. 

validity of statute prescribing good character as a 
condition for license to practice medicine, 207. 

statute of Missouri providing that a conviction of 
embezzlement may be had under an indictment 
for larceny, is not in violation of the constitution 
bill of rights, section ten, providing that in crim- 
inal prosecutions the aceused shal]l have the right 
to demand the nature and cause of the accusation 
against him, 211. 

delegation of legislative authority, 251. 

validity of ‘‘curfew” ordinance, 269. 

a question of legislative power over corporations, 
289. 

validity of taxation of patent rights, 323. 

contention between State and municipality as to 
the appointment of municipal police and fire 
board, 341. 

municipal tax upon persons engaged in a commer- 
cia] street brokerage business, taking orders for 
goods, to be filled by non-resident dealers, 342. 

validity of the provisions of the revenue law, which 
require memoranda of sales to be stamped, 359. 

compulsory vaccination of pupils of schools, 412. 

validity of the Illinois land registration act, 419. 

validity of New York statute making it a misde- 
meanor to sell or expose convict-made goods 
without labeling them, as an interference with 
interstate commerce, 422. 


CONTEMPT, 
of courts, by newspaper publications, 266. 


CONTRACT, 

liability of the separate estate of married woman, 
for breach of her contract, 2. 

what constitutes a novation, 34, 36. 

rescission of contract for the sale of land, 56. 

recent decisions involving the question of rescis- 
sion of contract, 58. 

to make a will, specific performance of, 68. 

an agreement by officers of three separate corpora- 
tions who became officers of a new corporation 
which purchased the interest and good-will of the 
others, not to engage in a like business, is not 
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CONTRACT—Continued. 
such a contract in restraint of trade as is void 
against public policy, 109. 

the law of gambling contracts, 169. 

a contract with a municipal corporation for light- 
ing its streets, containing a stipulation that the 
contractor shall not assign such contract without 
first obtaining the consent of the city indorsed 
thereon in writing, is not} assignable either in 
whole or in part, 191. . 

rescission of contract of subscription to the capital 
stock of a corporation, upon the ground of fraud 
and false representation, 192. 

a married woman, incapacitated by the law of the 
place of her domicile, to bind herself by a prom- 
issory note, cannot be made liable on such a note 
because of the fact that though executed at the 
place of residence, it was made payable in another 
jurisdiction where ,she jwould,;.be authorized by 
the law to make such a contract, 361. 

where the lender is a resident of one State and the 
borrower of another, and the evidence of debt 
and the debt given to secure the payment of same 
are executed in the State of the borrower's resi- 
dence, and there is nothing in the papers to inal- 
cate that it was the intention of the parties that 
the contract should be controlled by the law of 
the Stute of the lender’s residence, the contract 
as to the validity, form and effect, will be con- 
trolled by the law of the State where the contract 
is executed, 383. 

of hire, for personal services, indefinite as to time, 
426. 

invalidity of contract for influencing city legisla- 
tion, in the matter of paving contracts, 460. 

specific performance of contracts of a more or less 
personal character, 486, 488. 


COOLEY, THOMAS M., 
death of, 265. 


CORPORATION, 
Partnership liability of the stockholders of tramp 
corporations, 50. 
cases supporting the partnership theory, 51. 
cases denying the partuership theory, 53. 
text-writers’ views, 54. 
liability for inducing one by fraud or false repre- 
Sentation to subscribe to the capital stock of a 
corporation, 192. 
legislative power over, to regulate charges, 289. 
liability in a court of bankruptcy of a stockholder 
in an insolvent corporation, 359. 
power of corporations in the acquisition and owner- 
ship of real estate, 379. 
validity of mortgages made by corporations, 389. 
power of corporation to convey, lease or mortgage 
its property, 389, 391. 
guarantying the fidelity of persons holding places 
of trust, and the performance of contracts and 
undertukings, and becoming surety on bonds, 
constitutes a kind of insurance, within the act 
governing the incorporation of companies, al- 
though at the time when the act was passed com- 
panies dving business of that nature were not or- 
ganized within the State, 402. 
power of States to tax foreign corporations, 419. 
theosophical corporation, whether charitable, lit- 
erary or scientific, within the law of taxation, 459. 


CORRESPONDENCE, 139, 240, 256, 294, 833, 871, 411, 432, 
452, 471, 489. 


COURTS, 

disqualification of judge for interest as a taxpayer, 
94, 98. 

jurisdiction of transitory actions by, 158. 

liability of the judge of municipal court in tort for 
commitment and imprisonment of a person fora 
crime which he has no jurisdiction to hear and 
determine, 193. 

contempt of courts by newspaper publications, 266. 





COVENANT. See DEED. 
CREDITORS’ BILL, 
cannot be maintained by a creditor whese demand 
is purely legal, where judgment at law has not 
been obtained, 466. 
the fact that because of the non-residence of such 
debtor an action at law cannot be maintained 
against him in such jurisdiction, affords no reason 
of dispensing with the judgment, 466. 


CRIMINAL LAW, 

general principles governing the right of self-de- 
fense in homicide cases, 2. 

keeping the prisoner manacled during the trial, 
effect of, 90. 

what constitutes ‘‘a breaking,” in burglary, 114. 

an innovation in the common law of larceny, 147. 

where a person was indicted for grand larceny, and 
the evidence showed that the crime was embez- 
zlement, it was proper to instruct the jury on that 
theory, andthe conviction for embezzlement is 
valid under the Missouri statute, 211. 

view by jury in criminal case, in absence of defend- 
ant, 227. 

injunction restraining crimipna! prosecutions, 255. 

evasion of penal statutes, 270. 

where a child born alive afterwards dies by reason 
of bruises inflicted on it before birth by the beat- 
ing of its mother, the offense is murder, 288. 

in a prosecution for murder, where there was no 
express malice shown, but wbere there were acts 
from which malice is implied, it is not error to 
limit a jury to the consideration of murder in the 
second degree, 288. 

effect of the presence of a stenographer in the grand 
jury room, as invalidating its indictments, 321. 

one who receives money,a portion of which be- 
longs to himself, as a commission, and which he 
is entitled to retain as such, is not guilty of em- 
bezzlement, though he converts the whole to his 
Own use, 322. 

property is taken with the consent of the owner, 
so that there is no larceny, where one employed 
by cattle owners to catch thieves, with their con- 
sent and authority, co-operates with suspected 
thieves in planning the tuking, and in taking, the 
cattle, for the purpose of having them arrested 
while driving the cattle away, 343. 

sentencing of a prisoner in his own language, 359. 

the degree of proof necessary when crime is 
charged in a civil action, 482. 


DAMAGES, 
action for fraud, 70. 


DEATH, 
rebuttal of presumption of, 188. 


DEATH BY WRONGFUL ACT, 
the right of action under the Missouri statute to 
recover for a death by wrongful act, is an original 
and not a transmitted rigbt, and exists even 
where the death is instantaneous, 2. 
DEED, 
parol evidence to add covenants, conditions or 
reservations to deeds, 3. 
absolute deed of a homestead as a mortgage, 463. 
where a grantee during the life of the grantor paid 
apart of the price and took possession of the 
property, the deed may be delivered to him by an 
executor after the grantor’s death, and the title 
of a grantee whose deed was delivered after the 
death of the grantor relates back to the time 
when it was deposited with the executor to be de- 
livered to him, 481. 


DESCENT AND DISTRIBUTION, 
validity of the Illinois inheritance tax act, 1. 
presumption of survivorship where husband and 
wife meet death in the same accident, 265. 
the rights of after-born children, 306. 
construction of the statutes providing for i nherit 
ance and succession tax, 348, 349. 
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DIGEST OF CURRENT OPINIONS, 13, 39, 60, 79, 90, 100, 
120, 139, 161, 179, 190, 201, 221, 240, 257, 279, 295, 314, 334, 
351, 371, 393, 412, 432, 452, 472, 490. 


EASEMENT, 

in artificial ditches, 305. 

the rights of non-resident beneficiary under a will 
devising property to an executor or trustee within 
the State, and directing him to sell it and pay the 
proceeds to her, constitutes an equitable interest 
in the property in the hands of an executor with- 
in the statute authorizing the levy of a writ of at- 
tachment, 466. 


ELECTIONS AND VOTERS, 

the ‘corrupt practices” act of Missouri, 227. 

regularity of rival nominations made by political 
conventions, 442. 

a duly assembled convention of a political party 
may delegate its power and confer upon a duly 
selected or properly designated committee full 
authority to nominate candidates for office, 461. 


ELECTRICITY, 
public use of hotel telephone, 399. 


EMBEZZLEMENT, 
where a person was indicted for grand larceny, 
and the evidence showed that the crime was em- 
bezzlement, it was proper to instruct the jury on 
that theory, andthe conviction for embezzlement 
is valid under the Missouri statute, 211. 
one who received money,a portion of which be- 
longs to himself as a commission, and which he 
is entitled to retain as such, is not guilty of em- 
bezzlement though he converts the whole to his 
Own use, 322. 


a EQUITY, . 

the right of privacy as recognized in, 148. 

courts of equity, where the bar of the statute of 
limitations has attached, will not remove the 
same merely because of a mutual mistake of law 
of the parties as to the legal sufficiency of a 
credit entered upon an evidence of debt to con- 
stitute a new promise from the date of which the 
statute would begin to run, 267. 

relief against judgment in equity, 382. 


ESTOPPEL, 
of party purchasing real estate pendente Lite, 408. 


EVIDENCE, 

parol evidence to add covenants, conditions or 
reservations to deeds, 3. 

to rebut the presumption of death arising from a 
person’s disappearance, testimony of a witness 
who saw a person bearing the supposed de- 
ceased’s name, as tu his appearance and conver- 
sations had with him in regard to his family con- 
nections, is admissible, 188. 

what constitutes evidence of duress, 190. 

non-expert opinion evidence, 213. 

pleading and proof of ordinances, 233. 

decisions in other States as, 344. 

parol evidence to explain ambiguous description 
of property in chattel mortgage, 421. 

the degree of proof necessary when crime is 
charged in a Civil action, 482. 


EXECUTION, 

exemption of bicycles, 147. 

when a person while out of debt has conveyed his 
property to a trustee, reserving to himself the 
payment of the net income during his life, with 
remainder over, aud with power in the trustee to 
sell, the income of such trust estate is not exempt 
from the claims of his creditors, but may be 
reached and applied to the payment of the claims 
of creditors, arising after the creation of the 
trust, 210. 

supplemental proceedings—what liable to seizure 
—wearing apparel, 405. 

supplementary proceedings -seizure of jewelry, 
471. 





EXECUTORS AND ADMINISTRATORS. See ADMINIS- 
TRATION. 
EXPERT TESTIMONY, 
non-expert opinion evidence, 213. 
EXPRESS COMPANY, 
the war stamp act and the express companies, 265. 
FALSE IMPRISONMENT, 
constable not justified in arresting a person with- 
out a warrant, on the mere statement of the con- 
fessed principals in the felony that such person 
had been a principal in the felony, where not cor- 
roborated by trustworthy information from 
others, or by circumstances affording reasonable 
ground of suspicion against the person arrested, 
400. 


FEDERAL COURTS, 
the judgment of a federal court extends not only to 
lands in the county in which the court sits, but in 
the district over which the feJeral court has juris- 
diction, 360. 


FIDELITY INSURANCE, 
construction of bond provided for, 88. 
guarantying the fidelity of persons holding places 
of trust, and the performance of contracts and 
undertaking and becoming surety on bonds, con- 
stitutes a kind of insurance, within the act gov- 
erning the incorporation of companies, although 
at the time when the act was passed companies 
doing business of that nature were not organized 
within the State, 402. 


FRAUDS, STATUTE OF, 
a Verbal sale of a permanent building upon land is 
void under the statute of frauds, 2. 
that portion of the statute of frauds of Nebraska 
which brings within its inhibition verbal or un- 
suvscribed agreements, which by their terms are 
not to be performed within one year from the 
time of making, does not extend to agreements 
wholly performed on one side within the year, 
248. 
averbal contract respecting personal property is 
not within the provision of the statute of frauds, 
if all that is to be done upon the part of one of 
the parties thereto is to be performed and is per- 
formed within a year from the making thereof, 
notwithstanding by its provisions, performance 
on the other part is not to be within the year, 286. 
if an entire contract is within the statute of frauds, 
every covenant, promise or obligation being part 
thereof, is within the statute, 286. 
FRAUDULENT CONVEYANCE, 
following funds paid on insurance loss Ly creditors 
who have been defrauded by a transfer of such 
property by their debtor to the insured, 89. 
GAMING, 
the law of gambling contracts, 169. 
GIFT, 
delivery of a gift after death, 359. 
what constitutes a delivery of a gift, 361. 
GRAND JURY. See CRIMINAL Law. 
GUARDIAN AND WARD, 
liability of guardian for funds invested in Con- 
federate bonds during the rebellion, 247. 
HABEAS CORPUS, 
will not lie on behalf of a convicted person on the 
ground that the sentence to imprisonment is in 
excess of the statutory period, since such a sen- 
tence is erroneous merely and not void, 400. 
HIGHWAY, 
liability of a city for defective highway outside the 
State, though constructed under an act of the 
other State, giving it the right to do so, 29. 
HOMESTEAD, 
forfeiture of, by desertion, 69. 
effect onthe exemption rights of the encroachment 
of a town or city upon a rural homestead, 72. 
absolute deed of a homestead as a mortgage, 463, 
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HOMICIDE, 

self-defense in, 2. 

where a child born alive afterwards dies by reason 
of bruises inflicted on it before birth by the beat- 
ing of its mother, the offense is murder, 288. 

in a prosecution for murder where there was no ex- 
press malice shown, but where there were acts 
from which malice is implied, it is not error to 
limit a jury to the consideration of murder in the 
second degree, 288. 

HUMORS OF THE LAW, 79, 139, 221, 240, 279, 295, 351, 

871, 471, 490. 

HUSBAND AND WIFE, 

liability of the wife for negligence of her agent, 322. 

the rule that ‘‘a married woman can only make 
such contracts as relate to her separate estate,” 
surveyed and analyzed, 363. 

a letter of credit taken in the names of a husband 
and wife jointly, though purchased with the hus- 
band’s money, creates an estate by entireties, as 
between them therein, and an unexpended bal- 
ance due thereon at the husband’s death be- 
comes the property of the wife, 441. 


ILLINOIS, 
validity of the inheritance tax law of, 1. 


IMPUTED NEGLIGENCE. See NEGLIGENCE. 
INDEPENDENT CONTRACTOR. See NEGLIGENCE. 
INHERILANCE TAX. See TaXaTION. 
INJUNCTION, 
courts of equity will not, by injunction, prevent the 
institution of prosecutions for criminal offenses, 
whether the same be violations of State statutes 
or municipal ordinances, nor will they, upon a 
petition for an injunction of this nature, inquire 
into the constitutionality of a legislative act, or 
the validity or reasonableness of an ordinance 
minaking penal the act or acts for the doing of 
which prosecutions are threatened, 253. 
restraining criminal prosecutions, 255. 
relief against judgment in equity, 382. 
INSOLVENCY, 
the new national bankruptcy act supersedes all 
State insolvent laws from the date of its passage, 
460. 
INSURANCE. See, also, FIDELITY INSURANCE. 
right to follow the proceeds of insurance money 
turned over fraudulently by a husband to the 
wife, 89. 
INTOXICATING LIQUORS, 
the South Carolina Dispensary liquor law, 107. 
State regulation of sale and transportation of in- 
toxicating liquors, 107. 
IRRIGATION, 
the transfer of water rights, 147. 
JETSAM AND FLOTSAM, 239, 278, 333, 351, 371, 393, 412, 470. 
JOINT TORT-FEASORS, 
release of, 88. 
JUDGE, 
liability of the judge of municipal court in tort for 
commitment and imprisonment of a person fora 
crime which he has no jurisdiction to hear and 
determine, 1938. 
JUDGMENT, 
by default, how far constitutes res judicata, 49. 
the judgment of a federal court extends not only to 
lands in the county in which the court sits, but in 
the district over which the federal court has juris- 
diction, 360. 
relief against, in equity, 382. 
JURY, 
verdict of jurors obtained by coercion of the court, 
47. 
coercion of, 399. 
LANDLORD AND TENANT, 
liability of landlord for injuries caused by danger- 
ous premises, 266. 








LANDLORD AND TENANT—Continued. 

under a lease which provides that at the expiration 
of the term the lessor shall allow the lessees for 
improvements placec upon the premises, and 
that the lessor shall become the owner of such 
improvements ‘‘upon payment to the lessees of 
said sum,” the lessees have an implied lien upon 
the premises for the value of the improvements, 
which may be enforced in a court of equity, 380. 


LARCENY, 

under modern statutes, one may be guilty of lar- 
ceny in appropriating to his own use money or 
articles lawfully in his custody or possession, 147. 

where a person was indicted for grand larceny, and 
the evidence showed that the crime was embez- 
zlement, it was error to instruct the jury on that 
theory, and the conviction for embezzlement is 
valid under the Missouri statute, 211. 

property is taken with the consent of the owner, 80 
that there is no larceny, where one employed by 
cattle owners to catch thieves, with their consent 
and authority, co-operates with suspected thieves 
in planning the taking, and in taking, the cattle, 
for the purpose of having them arrested while 
driving the cattle away, 343. 


LAW BOOKS, 

Book Reviews, Digests, 
General Digest, Vol. 4, 78. 
Awerican Digest, Century Edition, Vol. 2, 78. 
Pattison’s Missouri Digest, Vol. 2, 432. 

Book Reviews, Reports, 
Missouri Statute Annotations, 78. 

Book Reviews, Text Books, 
Science of Law and Law-making, 39. 
Short’s Law of Railway Bonds and Mortgages, 39. 
Federal Practice, 79. 
Jones on Easements, 79. 
Beach on Monopolies and Industria! Trusts, 279. 
Huffcutt on the Law of Negotiable Instruments, 432. 
Black on Bankruptcy, 4382. 
Military Law of the United States, 432. 
Clevenger’s Medical Jurisprudence, 432. 
Shearman & Redfield on Negligence, 498. 


LAWYER, 
relation of the lawyer to the State, 127. 
a learned attorney, 471. 
LEGAL REPORTING, 
errors in head-notes, 119. 
LIBEL, : 
as distinguished from privacy, 153. 
proceedings had in chambers on an ex parte appli- 
cation for an injunction pendente lite, are court 
proceedings, and the publication thereof is priv- 
ileged, 311. 
a publication of judicial proceedings, or of the 
papers used therein, is privileged only if itisa 
fair and complete publication thereof, 311, 313. 
qualification of words used—reference to particular 
transaction, 345. 
LIEN, 
on chattel for repairs, priority over chattel mort- 
gage, 29. 
LIFE INSURANCE, 
an aunt has an insurable interest in the life of her 
niece, living with her at different times from 
early childhood, and whom she supported, 71. 
in the absence of an agreement by the insured to 
return premiums paid, the insured cannot re- 
cover therefor when the insurer refuses to receive 
any more premiums, and wrongfully cancels the 
policy, 116. 
an insured who has performed all the conditions 
imposed upon him by a life policy, duly issued 
and wrongfully cancelled by the insurer, may re- 
cover the present value thereof, 116. 
the insured, under a life policy which has been 
wrongfully cancelled by the insurer, may tende 
the premiums as they become due, and on the 
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LIFE INSURANCE—Continued. 
death of the insured the full amount of the policy 
may be recovered, 116. 
recovery of premiums paid, 118. 
when premiums may be recovered, 119. 
LIMITATION OF ACTIONS, 
courts of equity, where the bar of the statute of 
limitations has attached, will not remove the 
same merely because of a mutual mistake of law 
of the parties as to the legal sufficiency of a credit 
entercd upon an evidence of debt to constitute a 
new promise from the date of which the statute 
would begin to run, 267. 
LIS PENDENS, 
estoppel of party purchasing real estate pendente 
lite, 408. 
the doctrine of lis pendens with regard to rights of 
purchasers pending suit, 410. 
MALICIOUS PROSECUTION, 
in its relation to the right of privacy, 153. 
action will not lie for the malicious prosecution of 
acivil suit, without probable cause, where the 
process in such suit was by summons only, and 
not accompanied by arrest of the person or seiz- 
ure of his property, or other speci! injury not 
necessarily resulting in all suits prosecuted to re- 
cover for like causes of action, 480. 


MARRIAGE, 
annulling marriage for fraud, 90. 


presumption of validity of, 111. 

a marriage between citizens of Pennsylvania, cele- 
brated in Maryland, whither the parties went to 
evade the Pennsylvania law prohibiting marriage 
with the paramour, during the life of the injured 
wife or husband, by one guilty of adultery, is 
void in Pennsylvania, to which State the parties 
immediately returned, though there is no such 
prohibition in Maryland, 134. 

the fact that parties to a marriage go on the high 
seas to be married, solely to avoid the laws of the 
State wherein they are domiciled, does not invali- 
date the marriage if otherwise valid, 360. 

MARRIED WOMEN, 

liability of the separate estate of, for money bor- 
rowed, 2. 

a married woman, incapacitated by the law of the 
place of her domicile, to bind herself by a prom- 
issory note, cannot be made liable on such a note 
because of the fact that though executed at the 
place of residence, it was made payable in another 
jurisdiction where she would be authorized by 
the law to make such a contract, 361. 

the rule that ‘‘a married woman Can only make 
such contracts as relate to her separate estate,” 
surveyed and analyzed, 363. 

where her property is blended with that of 
others, 364. 
contracts under which she acquires property, 
365. 
agreements to pay for services, 366. 
suretyship, 366. 
miscellaneous cases illustrative of relation be- 
tween contract and property, 367. 
conclusion, 367. 
MASTER AND SERVANT, 
liability of the master for negligence in providing 
the servant a dangerous place to work, 128. 
the non-liability of a master for injuries sustained 
by an employee occasioned by the negligence of 
a vice-principal at the time doing a servant’s 
work, 130. 
employer not responsible for injuries to an em- 
ployee resulting from the use of defective ma- 
chinery furnished the employee, where the fore- 
man tested it in the presence of the employee, 
and the employee was satisfied, 322. 
liability for injuries occasioned by independent 
contractor, 331. 
contracts of hire for personal services, indefinite 
as to time, 426. 








MECHANIO’S LIEN, 
right of lien where the work is done upon land 
without the acquiescence, though with the knowl- 
edge of the owner, 10. 
right of, as against a vendee of the property, who 
became such during the erection of the improve- 
ment, 10. 
the law of, regarding the validity of the lien, where 
the contract not made with the owner of the land, 
12. 
MISSISSIPPI, 
the new constitution of, as repugnant to the four- 
teenth amendment-to the constitution of the 
United States, 1. 
construction of the Missouri “corrupt practices” 
act, 227. 
applicability in Missouri of changes in law of pro- 
ceeding to pending cases, 386. 
MORTGAGE, 
agraatee of mortgaged premises, whose convey- 
ance recites that hw assumes and agrees to pay 
the mortgage debt, /a not liable for a deficiency 
arising on the foreclosure of the mortgage, where 
his grantor was not liable, 287. 
validity of mortgages made by corporations, 389. 
absolute deed of a homestead as a mortgage, 463. 
MUNICIPAL CORPORATION, ' 
not liable for defective highway outside the State, 
though constructed under an act of the other 
State, giving it the right to do so, 29. 
effect on the exemption rights of the encroachment 
of a town or city upon the rural homestead, 72. 
use of municipal funds for private enterprises, 167. 
in the absence of statutory provision, not liable in 
damages to one injured by the negligent acts of 
its fire department, 189. 
not liable for negligence in omitting to inform the 
members of its fire department of defects in the 
apparatus of the department, known to itself, nor 
for neglecting to instruct its fire department in 
the proper use and management of such ap- 
paratus, 189. 
liability of, for the negligence of servants, 227. 
pleading and proof of ordinances, 233. 
delegation of legislative authority, 251. 
validity of “curfew” ordinance, 269, 379. 
in the absence of statutory provision, not liable in 
damages to one injured by the negligent act of its 
fire department, or any of its members, nor is it 
liable for negligence in omitting to inform the 
members of its fire department of defects in the 
apparatus of the departinent, 292, 294. 
obligations imposed upon municipal corporations 
with respect to snow and ice on sidewalks, 326. 
contention between State and municipality as to 
the appointment of municipal police and fire 
board, 341. 
while enforcing a valid ordinance, requiring citi- 
zens to submit to vaccination, is not liabletoa 
citizen who may sustain damage on account of 
impure vaccine matter administered to him by 
one of the officers or agents of such corporation, 
362. 
invalidity of contract for influencing city legisla- 
tion, in the matter of paving contracts, 460. 
NATIONAL BANKS, 
right of, to charge usury, 196. 
NECBOLOGY, 
death of Thomas M. Cooley, 265. 
NEGLIGENCE, 
effect of intervening agency, in the doctrine of 
proximate and remote cause, 48. 
where a lumber company loads a car with lumber, 
and delivers it to a railroad company, which fails 
to inspect the load, and afterwards the lumber 
shifts and kills an employee of the railroad com- 
pany, the lumber company is not liable, 48. 
a landowner is not bound to fence or otherwise 
guard an open excavation or pond, natural or 
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NEGLIGENCE—Continued. 
artificial, on his land, so as to prevent injury to 
children coming thereon without right or invita- 
tion, express or implied, and though they are in- 
duced so to do by the alluring attractiveness of 
such excavation or pond, 75. 
recent cases on the liability for negligence of the 
owner of dangerous premises attractive to chil- 
dren, 77. 
one who negligently sets fire to his own premises 
is responsible to an adjoining proprietor, to whose 
property the fire is communicated, as the proxi- 
mate result of such negligence, 108. 
transitory character of actions for death by, 158. 
liability for negligence of the owner of dangerous 
premises, attractive to children, 167. 
liability of municipal corporation for the negligence 
of its fire department, 189. 
liability to third person for the sale of defective ar- 
ticles, causing damage, 208. 
an owner of real estate, who has engaged a con- 
tractor to remove rock from his premises by 
blasting, is not responsible for the negligence of 
such contractor or his employees in doing the 
work; nor can he be held liable for damages 
caused by such negligence, upon the theory of an 
obligation to use care in selecting the contractor, 
237. 
liability for damages caused by an independent 
contractor, 238. 
where, by agreement between two co-employees, it 
becomes the duty of one to look out and give 
notice to the other of approaching danger, the 
relation of principal and agent exists between 
them in this respect, and negligence of the former 
in the performance of such duty is imputable to 
the latter, 248. 
liability of landlord fer injuries caused by danger- 
ous premises, 266. 
liability of municipal corporation for negligence of 
its fire department, 292, 294. 
liability to third person for negligence in the sale 
of defective articles, 304. 
liability of the master for injury to the servant oc- 
casioned by defective appliances furnished by the 
master, 822. 
liability of wife for the negligence of her agent, 322. 
where the proprietor of a public place of amuse- 
ment employed another to make a balloon ascen- 
sion therefrom, who was free to exercise his own 
judgment as to the means of making it and in in- 
flating the balloon, the contractor used imple- 
ments not contemplated by his employer, with- 
out the proprietor’s knowledge, the proprietor 
was not liable for injuries sustained by a specta- 
tor through the use of such instruments, 331, 342. 
the liability of landowners to children, 393. 
cause of action is not stated by a complaint merely 
alleging that on a certain day defendant “wrong- 
fully and negligently killed” plaintiff's intestate, 
449. 
street railway company not liable for failure to 
stop a car running at a proper speed on ap- 
proaching a frightened horse, where it does not 
appear that thereby the horse could have been 
controlled, or that the motorman had reason to 
apprehend the occurrence of an accident, 462. 
NEGOTIABLE INSTRUMENTS. See BILLS AND NOTES. 
NOTARY PUBLIC, ” 
au female duly elected and commissioned as notary 
public, is a de facto public officer, and her official 
acts are not void as against the public and third 
persons, 250. 
a notary is an officer holding a public office, 250. 


NOVATION, 
what constitutes a novation, 34, 36. 


OFFICE AND OFFICERS, 
a notary is an officer holding a public office, 250. 


OFFICE AND OFFICERS —Continued. 

public, is a de facto public officer, and her official 
acts are not void as against the public and third 
persons, 250. 


OHIO, 
validity of Sunday base-ball statute of, 187. 


PAROL EVIDENCE. See, aiso, EVIDENCE. 
to add covenants, conditions or reservations to 
deeds, 3. 


PARTNERSHIP, 

creditors of insolvent partnerships have an equity 
in the firm assets entitling them to payment, in 
preference to individual members of the firm, 
which cannot be extinguished by a general as- 
signment by the firm for the benefit of creditors, 
112. 

under a statute providing that conveyances made 
with the intent to hinder and defraud other per- 
sons of their lawful demands shall be void, a gen- 
eral assignment by the partnership for the bene- 
fit of creditors, providing for payment of creditors 
of individual members of the firm out of firm as- 
sets, in preference to firm creditors, is void, 112. 


PATENTS FOR INVENTIONS, 
validity of taxation of patent rights, 323. 
taxation of patent rights, 371. 


PHYSICIANS AND SURGEONS, 
validity of statute prescribing good character asa 
condition for license to practice medicine, 207. 
Christian Science as a practice of medicine, within 
the terms of a statute making it unlawful to so 
practice without license and authority, 285. * 


PLEADING, 
and proof of ordinances, 233. 
applicability in Missouri, of changes in law of pro- 
ceeding, to pending cases, 386. 
general principles, 386. 
Missouri decisious, 386. 
interlocutory decrees, etc., appeals from, 387. 
witness—interest not to disqualify, 387. 
evidence—disputed writings, 387. 
challenging jurors, time for, 388. 
new trials, stating reasons for, 388. 
appeals, when returnable, 388. 
damages, punitive statement of, in the verdict, 
888. 


cause of action is not stated by a complaint merely 
alleging that on a certain day defendant ‘‘wrong- 
fully and negligently killed” plaintiff's intestate, 
449, 

general principles governing pleading in actions 
for negligence, 451. 

recent decisions as to averments of negligence in 
action for personal injuries, 451. 


PLEDGE, 

a bank holding negotiable bonds, pledged without 
authority as collateral security for a usurious 
loan to the pledgor, who was treasurer of a cor- 
poration which owned such bonds and intrusted 
them to his custody, is, to the extent of the loan 
and legal interest, a bona fide holder for value, in 
the absence of knowledge or notice of the real 
ownership thereof, 148. 

PRESUMPTION, 

rebuttal of presumption of death, 188. 

of survivorship where husband and wife meet 
death in the same accident, 265. 

as to foreign statutes, 344. 

PRINCIPAL AND AGENT, 

set-off by a purchaser of goods of a demand against 
a principal who intrusts the agent with power to 
sell in his own name, without disclosing the 
name of his principal, 342. 

PRINCIPAL AND SURETY, 

where a bond is delivered by a principal, in viola- 

tion of a condition on which it was signed by the 
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PRINCIPAL AND SURETY- Continued. 
thereon if he was ignorant of the conditions on 
which the sureties signed, 69. 
liability of the sureties of a sheriff for the lynching 
of prisoner by a mob, 368. 


PRIVACY, 
the right of, as recognized and protected in law 
and in equity, 148. 
definition, 148. 
natural right, 149. 
development of the right to life, 149. 
development of the right to liberty, 149. 
development of the right to property, 149. 
nature of the development, 149. 
identification of the right of privacy, 150. 
Objections to the old systems of relief, 150. 
as recognized and protected at law, 151. 
elevated railroads, 151. 
invasion by physician, 151. 
exposure of the body as evidence, 152. 
publications descriptive of operations, 152. 
breach of promise, 153. 
malicious prosecution, 153. 
seduction, 153. 
desecration of dead bodies, 153. 
delayed telegrams, 153. 
slander and libel distinguished from privacy, 153. 
as recognized and protected in equity, 154. 
letters and analogous cases, 154. 
photographs and analogous cases, 156. 
does equity in other cases enjoin when property 
rights are not threatened, 157. 

privacy and the nuisance distinguished, 157. 

“protection of the right of, 333. 


PRIVILEGED COMMUNICATIONS. See WITNESS. 


RAILROAD COMPANIES, 

the decision of the United States Supreme Court in 
the Joint Traffic Association case, 359. 

street railway company not liable for failure to 
stop a car running at a proper speed on ap- 
proaching a frightened horse, where it does not 
appear that thereby the horse could have been 
controlled, or that the motorman had reason to 
apprehend the occurrence of an accident, 462. 


REGISTRATION, 
validity of the Illinois land registration act, 419. 
RELEASE AND DISCHARGE, 

the rule that a settlement by a discharge of one of 
two or more joint wrongdoers operates as a dis- 
charge of both, has no application unless both 
are guilty of the wrongful act, 88. 

REMOVAL OF CAUSES, 

time within which a cause may be removed from a 
State to a federal court, 174, 178. 

extension of the time for removal, by consent, 174. 

RESCISSION, 

one who pays money on a contract cannot recover 
the same unless he is entitled to a rescission, 56. 

when rescission of a contract will be decreed, 56. 

a contract for the sale of land will not be rescinded 
at the suit of the vendee, because the vendor has 
incapacitated himself either from conveying the 
entire tract bargained for, or conveying it free 
from incumbrance, where the vendee did not 
promptly take action to rescind, upon recovery 
of the breach, 56. 

recent decisions involving the question of rescis- 
sion of contract, 58. 

RES JUDICATA, 

judgment by default in action by a physician 
against his patient to recover for professional 
services, is not a barto an action by the patient 
against the physician for damages caused by 
malpractice in the performance of such services, 
49. 

RESTRAINT OF TRADE, 

an agreement by officers of three separate corpora- 

tions, who became officers of a new corporation, 





RESTRAINT OF TRADE—Continued. 
which purchased the interest and good-will of the 
others, not to engage in a like business, is not 
such a contract in restraint of trade as is void 
against public policy, 109. 


REVENUE LAW, 
puzzling questions in the construction of the new 
war stamp act, 67. 
the war stamp act and the express companies, 265. 
validity of the provisions of the revenue law which 
requires memoranda of sales to be stamped, 359. 


| REWARD, 


right toa reward by parties making false repre- 
sentations, 70. 
SCHOOLS, 
compulsory vaccination of pupils, 412. 
SEDUCTION, 
in its relation to the right of privacy, 153. 
SENTENCE AND PUNISHMENT, 
sentencing of a prisoner in his own language, 359. 
SHERIFF, 
liability of sheriff and the sureties of the sheriff for 
the lynching of a prisoner by a mob, 368. 


general principles governing the liability of 
sheriffs, 370. - 
SLANDER, 


as distinguished from privacy, 153. 
qualification of words used—reference to particular 
transaction, 345. 
SOUTH CAROLINA, 
the Dispensary liquor law of, 107. 
SPECIFIC PERFORMANCE, 
of a contract to make a will, 68. 
of contracts requiring the performance of special 
skill, taste and judgment, 486. 
where specific performance of a contract in its en- 
tirety is refused as being impracticable, the bill 
should notwithstanding be retained to restrain 
the defendant from violating a severable cove- 
nant thereof capable of practicable enforcement 
by injunction, 486. 
recent important cases on the law of specific per- 
formance as applied to contracts of a moreor 
less personal character, 488, 
STATE, 
publication of the laws of the State and appropria- 
tion therefor, 199. 
contract by the secretary of state for the printing 
of the laws and journals, 199. 
STATUTES, 
it is the official duty of the secretary of state to pre- 
pare the copies of the laws and journals for the 
printer, 199. 
where the legislature, in a statute, employs lan- 
guage which has elsewhere received a fairly well 
settled construction, it will be presumed that 
such construction was in the contemplation of 
the legislature, and expresses the true meaning, 
248. 
evasion of penal statutes, 270. 
presumption as to foreign statutes, 344. 
decisions in other States as evidence in the con- 
struction of foreign statutes, 344. 
STOCKHOLDER. See CORPORATION. 
SUCCESSION TAX. See TAXATION. 
SUNDAY, ‘ 
validity of Ohio Sunday base-ball statute, 187. 
TAXATION, 
validity of the Iliinois inheritance tax act, 1. 
validity of taxation of patent rights, 323. 
municipal tax upon persons engaged in a commcer- 
cial street brokerage busineas, taking orders for 
goods to be filled by non-resident dealers, 342. 
application of the inheritance and succession tax 
law to the real estate bonds of railroad companies 
of other States and bonds of the United States, 348. 
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TAXATION—Continued. P 
application of the inheritance and succession tax 
law to foreign wills and property of non-resident, 
348. 
of patent rights, 371. 
payment of a debt by bequest whether exempts 
the property so given from taxation, under inher- 
itance tax law, 359. 
power of States to tax foreign corporations, 419. 
theosophical corporation, whether charitable, liter- 
ary or scientific; within the law of taxation, 459. 
TELEGRAVH COMPANIES, 
the doctrine of mental suffering arising from de- 
layed telegrams, in its relation to the right of 
privacy, 153. 
TRADE-MARK, 
deception in trade mark, 87. 
injunction to restrain ths use as a trade-mark of an 
adjective describing the excellence of a business, 
381. 
TRADE NAME. 
TRESPASS, 
what constitutes a malicious trespass, 382. 
liability for malicious injury to trespasser, 452. 
TRIAL, 
surprise as a ground for a new trial, 30. 
verdict obtained by coercion of the court, 47, 139, 
399. 
validity of act of Utah providing for a jury of less 
than twelve, 68. 
disqualification of judge for interest, 94, 98. 
misspelled verdicts in Texas, 379. 
the degree of proof necessary when crime is 
charged in a civil action, 482. 
‘*TRUSTS,” 
decision of the United States Supreme Court in the 
Joint Traffic Association case, 359. 
legality of live stock exchanges, 379. 
laundries and the anti-trust law, 459. 
TRUSTS AND TRUSTEES, 
following trust funds, 68. 
when a person while out of debt has conveyed his 
property to a trustee, reserving to himslf the pay- 
ment of the net income during his life, with re- 
mainder over, and with power in the trustee to 
sell, the income of such trust estate is not exempt 
from the claims of his creditors, but may be 
reached and applied to the payment of the claims 
of creditors, arising after the creation of the 
trust, 210. 
liabiity of beneficiaries and trustee for goods sold 
under a deed of trust by an insolvent debtor, 213. 
liability of guardian for funds invested in Con- 
federate bonds during the rebellion, 247. 
locus penitentie of a trustee, 278. 
USURY, 
right of national banks to charge usury, 196. 
UTAH, 
validity of act of, providing for a jury of less than 
twelve, 68. 
VENDOR AND PURCHASER, 
rescission of contract for the sale of land, 56. 
a suit to enforce a vendor's lien may be main- 
tained even though the conveyance be effective 


See TRADE-MARK. 





if it be made good before final decree, 250. 

a vendee in possession under a conveyance with 
covenants, cannot rescind a contract on the 
ground of defects in the title, in the absence of 
fraud or the vendor’s insolvency, and will be 
compelled to accept a title made good betore 
final decree, 250. 

a grantee of mortgaged premises, whose convey- 
ance recites that he assumes and agreed to pay 
the mortgage debt, is not liable for a deficiency 
arising on the foreclosure of the mortgage, 
where his grantor was not liable, 287. 

estoppel of party purchasing real estate pendente 
tite, 408. 

the doctrine of lis pendens with regard to rights of 
purchasers pending suit, 410. 

where a grantee during the life of the grantor paid 
a part ofthe price and took possession of the 
property, the deed may be delivered to him by an 
executor afterthe grantor’s death, and the title 
ofa grantee whose deed was delivered after the 
death of the grantor relates back to thetime when 
it was deposited with the executor to be delivered 
to him, 481. 


VENDOR'S LIEN. See VENDOR AND PURCHASER. 


VERDICT, 
obtained by coercion by the court, 47, 139, 399. 
effect of a misspelled verdict, 379. 


VIEW, 
by jury in criminal case in absence of defendant, 227. 


WAREHQUSEMAN, 
damages not recoverable from a warehoaseman, a 
bailee for hire, because of injury tothe goods 
stored, through the unfitness of the warehouse as 
a place of storage, where the bailor has equal op- 
portunities with the bailee of knowing whether 
his goods are liable to injury by storage in an un- 
suitable place, 429. 
recent cases on the liability of warehousemen 
for loss or injury to goods, 430. 
WATERS, 
right of passage ona navigable stream, is a com- 
mon one, but must be exercised with due regard 
to the rights of the riparian owners, and with 
ordinary care and skill, 108. 
floating of logs in navigable waters causing dam- 
age, 108. 
irrigation and the transfer of water rights, 147. 
easement in artificial ditches, 305. 
WILL, 
specific performance of a contract to make a will, 68. 
rights of after-born children, 306. 
payment of adebt by bequest, whether exempts 
the property so given from taxation, under in- 
heritance tax law, 359. 
WITNESS, 
statements made in confidence to a fellow member 
of the Masonic order, are not privileged com- 
munications protected from disclosure by a wit 
ness, 218. 
communications not privileged, 219. 
privileged communications between physician and 
patient, 294. 
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Abatement and Revival, 179. 

Accident Insurance, 13, 79, 1C0, 257, 295, 314, 334, 413; find- 
ing of fact, 13; notice of injury, 79. 

Accord and Satisfaction, 314, 352, 472; what constitutes, 
314. 

Account, pleading, 39. 

Account Stated, 80, 120; correction, 120. 

Action, 13, 80, 100, 161, 257, 295, 314, 453; by infant, 13; 
consolidation, 314; joinder, 453; parties, 80; split- 
ting cause of action, 13; venue, 257, 295. 

Administration, 13, 80, 140, 161, 180, 201, 240, 258, 280, 295, 
372, 393, 438, 472; executors, 13, 140, 161, 201, 240, 472; 
foreign administrators, 258; presentation of claims, 
295; sale by administrator, 80, 120. 

Admiralty, 13, 59, 60, 413; maritime contract, 60; ship- 
ping, 13, 413. 

Adoption, 13, 258. 

Adultery, 102. 

Adverse Possession, 13, 201, 221, 240, 258, 295, 352, 372, 394, 
491; burden of proof, 295; color of title, 258; instruc- 
tions, 13. 

Animals, larceny, 13. 

Appeal, 13, 60, 80, 120, 180, 201, 240, 258, 296, 352, 413, 433, 453, 
472; adverse party, 433; affirmance, 180; bill of ex- 
ceptions, 201; case made, 453; death of party, 413; 
error, 433; jurisdiction, 240; oral arguments, 18; par- 
ties, 14, 60; petition in error, 472; presumptions, 413; 
record, 472; supersedeas bond, 80, 296; temporary 
injunction, 60; writ of error, 240. 

Appearance, recital in judgment, 221. 

Arbitration and Award, 140, 221, 394. 

Architects, 296. 

Arrest, withcut warrant, 296. 

Arson, 122, 316. 

Assault and Battery, 352. 

Assignment, for benefit of creditors, 14, 60, 80, 100, 201, 
221, 258, 314, 352, 372, 394, 413, 491; of salary, 39; set-off 
and counterclaim, 296. 

Associations, actions against, 120. 

Assumpsit, 14, 39, 394,472; money had and received, 14. 

Attachment, 14, 39, 80, 100, 120, 140, 161, 180, 201, 240, 258, 
280, 334, 372, 394, 413, 432, 472, 491; abandonment, 120; 
affidavit, 14; amendment of affidavits, 372; appear- 
ance, 80; debt not due, 100; execution, 433; forth- 
coming bond, 491; grounds, 14; implied contract, 


413; interpleader, 372; intervention, 180; levy on 
corporate stock, 201; mortgaged property, 432; 
notice of prior lien, 140; rights of creditor, 240; sale, 
280; stock in foreign corporation, 39; sufficiency of 
affidavit, 472. 

Attorney and Client, 80, 161, 180, 202, 280, 296, 314, 372, 472. 

Attorney’s Lien, 202, 453. 

Bailment, 80, 161, 314, 334; application of payments, 161. 

Bankruptcy, schedule, 39. 

Banks and Banking, 14, 40, 60, 80, 100, 120, 140, 161, 221, 258, 
315, 334, 352, 394, 413, 433, 491; deposit, 60, 120; liability 
of stockholders, 40; loans to cashiers, 140. 

Bastardy, 14, 180, 394. 

Benevolent Society, 140, 202, 222, 296, 372, 433, 453. 

Betterments, 162. 

Bicycle, 258. 

Bigamy, 223. 

Bills and Notes, 14, 40, 60, 80, 100, 120, 140, 162, 180, 202, 222, 
240, 258, 280, 296, 315, 334, 352, 372, 413, 433, 453, 472, 491; 
accommodation indorsements, 180; accommodation 
note, 14, 453; action against indorser, 334; action on 
note, 120; bills of exchange, 491; bona fide pur- 
chasers, 140, 258, 433; certificate of protest, 258; con- 
ditions, 433; conditions precedent, 100; considera- 
tion, 296, 315; extension, 80, 453; fraud, 80, 180; gam- 
ing transactions, 296; guaranty, 120; indorsement, 
14, 258; indorser, 60; liability of indorser, 100, 315; 
liability of sureties, 80; negotiable note, 100; nego- 
tiability, 14, 40,491; parol evidenée, 202; principal 
and surety, 141; reiease of sureties, 241; renewals, 
296. 

Bill of Exceptions, 202. 

Bill of Revivor, 202. 

Bona Fide Purchaser, 352. 

Bonds, 280. 

Boundaries, 60, 258, 433. 

Brokers, action for commissions, 453. 

Building and Loan Associations, 14, 121, 162, 202, 222, 241, 
296, $15, 334, 352, 413, 433, 472; usury, 162; withdrawal, 
121, 334. 

Burglary, 142, 260, 281, 434. 

Carriers of Goods, 80, 121, 141, 222, 259, 315, 885, 372, 413, 433, 
472, 491; breach of contract, 141; connecting lines, 
80, 491; liability for loss, 121; lien for charges, 335; 
rights of consignee, 121; unjust discrimination, 222. 
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Carriers of Passengers, 15, 40, 61, 81, 101, 121, 202, 222, 241, 
280, 315, 834, 372, 394, 453, 472, 491; baggage, 280; con- 
tributory negligence, 372; exemplary damages, 222; 
failure to stop train, 15; independent contractors, 
315; misconduct of conductor, 372; negligence, 40, 
61, 81, 101, 315, 472, 491; refusal to stamp ticket, 241. 

Cemeteries, 315, 491. 

Certiorari, 372, 453; right to maintain, 453. 

Charities, 394. 

Chattel Mortgage, 15, 40, 61, 101, 121, 141, 162, 180, 202, 241, 
296, 315, 352, 433, 453, 473; accounting, 352; assigament 
of mortgaged property, 121; consideration, 315; 
crops, 202; description, 101; loss of lien, 141; notice, 
101; pre-existing debt, 15; priorities, 108, 241; record- 
ing, 296; removal of goods, 121; sufficiency of de- 
scription, 121, 433; transfer of property, 352. 

Conflict of Laws, 121, 141, 162, 335; usury, 121. 

Conspiracy, 41, 141, 142; measure of damages, 141. 

Constitutional Law, 15, 61, 81, 121, 141, 162, 180, 222, 259, 
280, 296, 315, 345, 352, 372, 414, 453, 478, 491; due process, 
15; ex post facto laws, 259, 296; forfeiture for taxes, 
180; improvement of highways, 15; indictments, 121; 
interstate commerce, 315; licenses, 372; limitation 
in contract, 180; obligation of contracts, 61; officers, 
61; police power, 61; statutes, 315; trial by jury, 141; 
trust companies, 15; weighing coal at mines, 162. 

Contempt, 40, 162, 352; affidavit, 40; of court, 40. 

Contract, 15, 40,61, 81, 101, 121, 141, 162, 180, 202, 222, 241, 
259, 280, 296, 315, 335, 352, 372, 394, 414, 433, 454, 473, 492; 
acceptance, 180, 315; accord and satisfaction, 61; ac- 
tion for breach, 372; breach, 180, 259; building con- 
tract, 296, 352; cancellation, 121, 372, 433; conditions 
precedent, 141; consideration, 61, 180, 259, 414; con- 
signment of goods, 296; construction, 15, 40, 121, 180, 
222, 492; damages, 121, 335, 353; duress, 15, 40; entirety, 
473; execution, 61; executory contract, 162; failure 
of consideration, 15; fraud, 414; gaming contracts, 
122, 373; in restraint of trade, 81, 241, 315,414; joint 
contract, 101; lease, 222; measure of damages, 15; 
mortgage, 141; mutuality, 434; of foreign corpora- 
tion, 15; of indemnity, 394; option contract, 473; 
parol evidence, 241; parties, 414; performance, 202, 
373; pleading, 373; public policy, 122,202; ratifica- 
tion, 454; reformation, 15, 473; rescission, 259, 280, 
414, 492; sale, 202; statute of frauds, 202; under seal, 
40; validity, 315. 

Conversion, 15, 280, 454; personal property, 15; pleading, 
454; what constitutes, 280. 

Corporation, 16, 40, 61, 81, 101, 122, 141, 162, 181, 202, 223, 242, 
259, 280, 297, 315, 335, 353, 373, 394, 414, 434, 454, 478, 492; 
action on subscription, 202; assessment on stock, 
162; authority of president, 394; consolidation, 373; 
dividends on stock, 259; domicile, 122; failure to do 
business, 280; foreign corporation, 40, 101, 122, 262, 
223, 297, 414, 492; insolvency, 16, 223, 297, 353, 373, 473; 
insolvent corporation, 61, 122, 141, 434; joint stock 
companies, 41; liability, 142; liability of directors, 
16; liability of stockholders, 16, 41, 162, 281; officers, 
181, 414; powers, 16, 41, 281; receiver, 81, 335; reor- 
ganization, 181; right to inspect stock books, 122; 
sale of assets, 122; stock, 203; stockholders, 373; 
stock subscriptions, 101, 223, 297; transfer of stock, 
16, 223; ultra vires, 281; unpaid subscription, 316; 
venue, 473. 

Counties, 101, 122, 142, 181, 203, 297, 373, 434, 454; liabilities, 
73; limitation upofi indebtedness, 181; powers, 122. 

County Attorney, 61. 

County Commissioners, 473. P 

County Officers, 16. 

County Warrants, 162, 353. 

Courts, 16, 101, 203, 242, 394; concurrent jurisdiction, 203; 
jurisdiction, 16, 242, 394; probate courts, 101. 

Covenant, 41, 62, 414; of warranty, 142. 

Creditors’ Bill, 163. 

Criminal Evidence, 16, 41, 62, 81, 101, 122, 142, 181, 228, 
242, 297,316, 335, 353, 873, 394, 414,434, 454; assault 
with intent to rob, 41; confession, 122, 181, 434; 
former acquittal, 373; fornication, 81. 

Criminal Law, 16, 41,62, 81, 101, 122, 142, 168, 181, 203, 223, 242, 

260, 281, 297, 316, 335, 353, 373, 395, 414, 484, 454, 473, 492; 











accomplice, 353; assault with intent to kill, 223; as 
sault with intent to murder, 41; assault with intent 
to rape, 16; bail, 16; change of venue, 16, 242; corpus 
delicti, 454; credibility of witnesses, 16; false pre- 
tenses, 434; former conviction, 223, 281; former 
jeopardy, 316; gaming, 203; grand jury, 181; indict- 
ment, 62, 242, 297; instructions, 385, 395; intoxication 
asa defense, 281; lotteries,62; manslaughter, 316; 
pardon, 444; plea of guilty, 242; rape, 203, 260, 434, 454; 
refusal to support wife, 17; resisting arrest, 414; rob- 
bery, 101, 281; sentence, 242; swindling, 62; theft, 62; 
threatening letters, 316; verdict, 41. 

Criminal Libel, 82; what constitutes, 395. 

Criminal Practice, 17, 62, 82, 102, 142, 181, 281, 298, 353, 374, 
454, 492; false pretenses, 17; indictment, 181. 

Criminal Trial, 298, 434, 454. 

Damages, 82, 163, 203, 223, 298, 353, 434,492; evitJence, 223; 
instructions, 434; permanent injuries, 82; personal 
injuries, 163. 

Death by Wrongful Act, 17, 82, 242; parties, 17; survival 
of right of action, 17. 

Deceit, 122, 163, 181, 203, 816, 335, 353, 454; false represen- 
tations, 163, 181, 203; fraud, 335; sale of stock, 122. 

Decree, impeachment, 203. 

Dedication, 17, 374; acceptance, 17; ownership of legal 
title, 374. 

Deed, 17, 41, 62, 82, 102, 122, 142, 168, 181, 203, 224, 242, 260, 
281, 298, 316, 336, 353, 374, 395, 434, 454, 473, 492; acknowl- 
edgment, 62, 122, 353; as mortgage, 434; boundaries, 
853; cancellation, 17, 163, 281, 473; conditions subse- 
quent, 395, 492; consideration, 17; construction, 17, 
62, 181, 281; covenant, 17, 260, 281; delivery, 17, 62, 336, 
474; description, 18; equitable mortgage, 82; equi- 
table title, 122; escrow, 374; evidence, 474; execu- 
tion, 474; false representation, 853; fraud, 298, 
395; grantee not in being, 203; husband and 
wife, 242; incapacity, 122; intention of grantor, 
62; mental capacity, 41; mortgage, 474; pur- 
chase price, 122; quitclaim deed, 41; recording, 
82; registration, 224; reservation, 260; restrictions, 
316; right to dower, 3874; setting aside, 474; suffi- 
ciency of description, 142; surrender, 374; tenants 
in common, 123; testamentary deed, 142; validity, 
492. 

Descent and Distribution, 454. 

Detinue, writ, 181. 

Discovery, 224. 

Divorce, 18, 82, 102, 142, 260, 298, 353, 493; collusion, 82; 
cruelty, 298; decree for alimony, 142; judgment, 18. 

Dower, 41, 123, 163, 243, 434; election, 128; release, 41. 

Draft, acceptance, 182. 

Easement, 18, 123, 142, 260, 414, 474, 498; party walls, 414; 
right of way, 18; way, 142; what constitutes, 260. 
Ejectment, 18, 41, 82, 316, 353, 485; boundaries, 18; plead- 

ing, 82; title, 41; when lies, 18. 

Electiors and Voters, 18, 102, 123, 182, 248, 298, 316, 336, 395, 
414, 435, 454, 474; ballots, 395; contest, 102; illegal 
ballots, 123; validity, 415. 

Election of Remedies, 142, 163; action on note, 163. 

Embezzlement, 41, 242, 316. 

Eminent Domain, 18, 128, 243, 298, 336, 354, 493; compen- 
sation, 18, 336; condemnation, 493; condemnation 
proceedings, 243, 298; personal property, 336; plead- 
ing, 354. 

Employer’s Liability Insurance, 203. 

Equitable Assignment, 142. 

Equitable Mortgage, 281. 

Equity, 18, 41, 82, 102, 316, 354, 374, 435; bills of review, 41; 
intervention, 354; mortgage, 82; pleading, 41, 102, 
836; reformation of contract, 18; remedy at law, 435. 

Estates, remainders, 63. 

Estoppel, 18, 63, 123, 224, 336, 354, 415, 435, 454, 474; by 
deed, 354; husband and wife, 63; pleading, 123; to 
assert title, 336. 

Estoppel in Pais, 63, 435, 454. 

Evidence, 18, 42, 82, 102, 123, 143, 163, 182, 203, 224, 243, 260, 
316, 336, 854, 374, 395, 454, 474; best and secondary, 123; 
conflict of laws, 243; customs and usages, 374; dam- 
ages, 224; death by wrongful act, 203; declarations, 

18, 143, 248 260 intoxication, 316; opinion evidence, 
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336; parol evidence, 18, 42, 102, 163, 224, 474; res gest, 
203. 


Execution, 63, 102, 143, 163, 182, 203, 243, 281, 336, 354, 474; 
action on forthcoming bond, 63; discretion of court, 
182; exemption, 163, 243, 281, 354; judgment, 474; levy, 
386; payment, 354; property exempt, 203; sale, 102, 
182, 282, 354; setting aside sale, 143. 

Executors and Administrators, 435. 

False Imprisonment, 42, 63, 82, 260. 

False Representations, 143. 

Federal Courts, 19, 42, 63, 82, 102, 143, 163, 224, 243, 282, 298, 
316, 336, 374, 395, 415,493; diverse citizenship, 19, 63, 
102, 336; following State courts, 42; jurisdiction, 42, 
63, 82, 143, 163, 224, 374, 415; supreme court, 42, 395. 

Federal Offense, 63, 203, 260. 

Forcible Entry and Detainer, 63, 163, 336. 

Forgery, 17, 142, 181. 

Frauds, Statute of, 19, 182, 224, 260, 282, 336, 354, 435, 454, 
498; parol contract, 282; sales, 19; vendor and pur- 
chaser, 260. 

Fraudulent Conveyance, 19, 63, 82, 102, 123, 143, 163, 182, 
203, 224, 243, 282, 298, 317, 336, 374, 395, 435, 454, 474, 493; 
action by administrator, 82; action to set aside, 102; 
burden of proof, 82; chattel mortgage, 19; gift to 
wife, 102; husband and. wife, 19, 143, 182; knowledge 
of grantee, 19, 243; mortgage to secure creditors, 63; 
parent and child, 224; partnership,d9; preference, 
374; receiver, 203; rights of parties, 455; voluntary 
conveyance, 83; what constitutes, 163. 

Game Laws, 143. 

Gaming, 81, 337. 

Garnishment, 19, 63, 102, 123, 163, 182, 224, 261, 282, 317, 337, 
354, 415; claims of third parties, 19; res judicata, 163; 
Salary of city officer, 123. 

Gifts, 19, 163, 354; causa mortis, 298, 354; delivery, 19, 354. 

Guaranty, 143, 317, 374, 395, 415, 485; consideration, 143, 
415; construction, 19; evidence, 435. 

Guardian and Ward, 374, 415. 

Habeas Corpus, 143, 248, 261, 298, 317, 395, 475, 493; consti- 
tutionality of statute, 243; extradition, 261; State and 
federal courts, 143. 

Hawkers and Peddlers, 282. 

High ways, 19, 88, 103, 182, 243, 282, 298, 317, 395, 435, 455, 475; 
abandonment, 395; abutting owners, 435; dedica- 
tion, 103, 248; location, 282; negligence, 317; presump- 
tion of dedication, 182; rights of abutters, 182; vaca- 
tion, 455. 

Homestead, 19, 63, 83, 103, 123, 143, 164, 182, 203, 224, 243, 
299, 317, 375, 395, 415, 435, 455, 475,493; abandonment, 
19, 83, 248, 415; declaration, 299; execution, 63; ex- 
emptions, 103; fraudulent conveyance, 182; judg- 
ment lien, 395; mortgage, 224; partition among 
heirs, 143; when right attaches, 164; widow’s dis- 
tributive share, 123. 

Homicide, 16, 62, 81, 101, 142, 163, 181, 223, 242, 260, 281, 297, 
835, 353, 373, 395, 414, 434, 454. 

Husband and Wife, 19, 42, 63, 83, 103, 143, 164, 182, 224, 299, 
337, 354, 375, 395, 415, 425, 455, 493; agency, 182; aliena- 
tion of wife’s affections, 83; alimony, 375; antenup 
tial contracts, 182; charging wife’s separate estate, 
19; community property, 42, 395; contracts, 19, 143; 
curtesy, 103, 164, 354; dower rights, 148; gift, 224; 
partnership, 182; resulting trust, 493; tenants by en- 
tirety, 63; validity of slave marriage, 42. 

Impeachment, 396. 

Infants, 19, 415; necessaries, 19. 

Injunction, 20, 63, 83, 103, 123, 143, 164, 283, 224, 244, 261, 299, 
817, 387, 354, 375, 896, 415,475, 493; damages, 183; dis- 
solution, 164; easement, 493; enforcement of judg- 
ment, 88; jurisdiction, 143; parties, 83; restraining 
order, 103; restraining trespass, 128; use of trade 
name, 354. 

Innkeepers, 455. 

Insanity, 223. 

Insolvency, 83, 299, 317; discharge, 299; preference, 317. 

Insurance, 20, 42, 63, 83, 123, 164, 183, 204, 244, 261, 282, 299, 
317, 337, 855, 375, 415, 455, 475; agency, 376, 415; agree- 
ment to insure, 282; books of account, 183; conclu- 
siveness of receipt, 42; condition, 164, 415; inten- 
tional injury, 42; proofs of loss, 261; right of action, 





299; right to enforce policy, 355; substituted policy, 
299; total destruction, 63; vacation of premises, 20; 
violation of conditions, 83, 123; waiver of condi- 
tions, 183. 

Insurance Company, service of process, 164. 

Interest, 123, 244, 299; rate, 20; when payable, 299. 

Interplea, res judicata, 317. 

Interpleader, rights determined, 317. 

Interstate Commerce, 164. 

Intoxicating Liquors, 20, 42,64, 83, 123, 143, 224, 244, 261, 
299, 355, 485, 493; civil damages, 83, 123; illegal sales, 
20, 42, 355; license, 64, 143, 244. 

Joint Tort-feasors, 83. 

Judge, disqualification, 282. 

Judgment, 20, 42, 64, 83, 103, 124, 143, 164, 183, 204, 244, 261, 
299, 318, 337, 355, 375, 696, 416, 436, 455, 475, 493; admissi- 
bility in evidence, 244; amendment, 396, 436; appear- 
ance, 355; by default, 299; collateral attack, 396, 436, 
construction, 20; default judgment, 20; eutry, 103; 
erroneous entry, 183; execution, 64, 455; foreign judg 
ment, 124, 436; infant, 64; joint defendants, 42; lien, 
244, 396; parties, 493; proof, 436; res judicata, 164, 355, 
455; revival, 355; set-off, 375; stay of proceedings, 143; 
summons, 83; vacating for fraud, 64; vacation, 20, 
42, 204, 337, 375, 455. 

Judicial Sale, 20, 143, 224, 261, 299, 337; confirmation, 261. 

Justice of the Peace, 20, 204, 375, 396, 475. 

Landlord and Tenant, 20, 83, 103, 124, 164, 183, 204, 225, 244, 
261, 299, 318, 338, 355, 375, 396, 436, 456,475; duty to re 
pair, 103; lease, 20, 375, 396, 436, 456,475; lien for ad- 
vances, 164; lien for rent, 21, 355; oi] lease, 83; tenant 
at will, 84, 204. 

Landlord’s Lien, 84, 416. 

Larceny, 17, 63, 101, 181, 242, 260, 395, 454. 

Libel, 21, 103, 124, 244, 396, 456, 475; actions ex delicto, 124; 
evidence, 244; privileged communications, 103; pub- 
lication, 21; words actionable per se, 124. 

Libel and Slander, actionable words, 375. 

License, revocation, 261. 

Life Insurance, 21, 42, 64, 84, 103, 143, 164, 204, 225, 261, 299, 
375, 436, 475,493; assignment, 225; beneficiaries, 103; 
change of beneficiaries, 21, 143; conflict of laws, 84; 
contract, 144; failure to pay premiums, 204, 475; 
false representations, 42; forfeiture, 21; insurable 
interest, 164, 493; payment of premiums, 144; pre- 
miums, 42; proof of death, 261. 

Limitations of Actions, 21, 43, 64, 103, 144, 164, 183, 204, 244, 
261, 282, 338, 396, 416, 456, 476; non-residence, 144, 204. 

Lis Pendens, 164, 375; bona fide purchaser, 164. 

Malicious Prosecution, 21, 84, 204, 300, 318, 486; probnable 
cause, 204, 300. 

Mandamus, 21, 43, 64, 124, 144, 164, 183, 204, 225, 282, 355, 375, 
396, 416, 436,456; against city council, 355; title to 
office, 375, 396; when lies, 282. 

Marriage, 103, 183, 261, 338, 494; annulment, 103, 183; 
breach of promise, 104, 494; nullity, 261; validity, 338. 

Married Women, 21, 124, 144, 164, 183, 225, 261, 396, 456, 494; 
contracts, 21; covenants of warranty, 183; right of 
action, 225. 

Master and Servant, 21, 43, 64, 84, 104, 124, 144, 164, 183, 204, 
225, 244, 261, 282, 300, 338, 355, 376, 396, 416, 436, 456, 476, 
494; assumption of risk, 144, 355, 436, 494; contract of 
employment, 21, 104; contributory negligence, 22; 
dangerous machinery, 396; death by wrongful act, 
436; defective appliances, 84; duty to warp servant, 
204; fellow-servant, 144, 204, 261, 282, 456, ‘494; inde 
pendent contractors, 300; injury to servant, 22, 43, 
261, 376, 416, 456; master’s liability, 43, 124; negligence, 
22, 43, 64. 84, 104, 124, 164, 183, 225, 244, 376, 396, 436, 456, 
476, 494; personal injuries, 261; vice-principal, 84. 

Mechanic’s Liens, 22, 43, 64,84, 104, 124, 144, 184, 25, 244, 
282, 318, 338, 356, 376, 416, 436, 456, 494; attachment, 64; 
mining improvements, 48; priority, 456; property 
subject, 124; statement, 22; waiver, 205. 

Merger, estates, 64. 

Mines and Mining, 104, 164, 282; mining claims, 104, 456. 

Mining Lease, 22, 494; construction, 22. 

Mortgage, 22, 43, 64, 84, 104, 125, 144, 165, 184, 205, 225, 245, 
261, 282, 300, 318, 338, 356, 376, 347, 416, 436, 456, 476, 494; 
assignment, 125; bona fide purchaser, 144; cancella 
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tion, 261; consideration, 225; construction, 300; de- 
ficiency decree, 376; deficiency judgment, 245; de- 
scription of property, 318; distribution of pro- 
ceeds, 22; equitable mortgage, 376; foreclosure, 22, 
64, 84, 104, 184, 205, 262, 282, 300, 356, 376, 897, 476, 494; 
lien, 416; mistake in description, 476; marshaling 
assets, 125; merger, 125, 184; payment, 43, 165, 283; 
priority, 300, 488; record, 318, 338; redemption, 22, 43, 
356: release, 282, 300, 494; res judicata, 283; rights of 
parties, 144; subrogation, 104, 262; trust deed, 205, 225; 
usury, 84; validity, 22, 144, 494; writ of assistance, 457. 

Municipal Bonds, 22, 64, 205. 

Municipal! Corporution, 22, 44, 65, 84, 104, 125, 144, 165, 184, 
205, 225, 245, 262, 283, 300, 318, 388, 356, 376, 397, 416, 437, 
457, 476,494; assessments for street improvements, 
245; change of grade, 125; city warrants, 416; con- 
tracts, 144; dedication of streets, 184; defective side- 
walk, 184, 245, 300, 437, 457; delegation of powers, 262; 
disqualification of officer, 65; eight hour law, 23; ex- 
penditures, 338; funding bonds, 416; grading con- 
tracts, 476; illegal acts, 104; improvements. 262; in- 
jury to abutting property, 84; ordinance, 65, 84, 165, 
376, 457; power, 125, 457; removal of officers, 417; side- 
walks, 283; special assessments, 245; street improve- 
ments, 44,476; surface water, 23; taxation, 356; va- 
cating streets, 105. 

Municipal Improvements, 23, 44, 105, 165, 184, 318. 

Murder, 62, 102, 122, 223. 

National Banks, 23, 44, 105, 184, 376, 397, 494; assessment 
of stock, 376; increase of stock, 23,44; powers, 44, 
usury, 184. 

Negligence, 23, 44, 105, 125, 165, 184, 205, 262, 300, 318, 338, 
356, 3876, 457, 477, 494; contributory negligence, 23; 
dangerous premises, 205, 262; imputed negligence, 
23; injury to empluyee, 30U; passenger on elevator, 
44; proximate cause, 300; railroad companies, 165. 

New Trial, 105,125, 145, 185, 376,397; newly-discovered 
evidence, 125, 185; surprise, 145. 

Notary Public, 283. 

Nuisance, 125, 283, 300, 318; abutement, 283; license, 125. 

Office and Officers, 65, 84, 105, 125, 145, 165, 185, 263, 283, 318, 
376, 397, 477; dismissal of policeman, 185; following 
trust funds, 145. 

Parent and Child, 23, 44, 145, 165, 263, 283, 376; action for 
services, 376; contracts for services, 145; death of 
child, 263. 

Parties, 397, 417. 

Partition, 23, 205, 377; pleading, 23; sale, 205. 

Partnership, 23, 44, 65, 125, 145, 165, 185, 205, 245, 263, 284, 
356, 377, 417, 437, 457, 477, 495; accounting, 284, 495; ap- 
pointment of receiver, 377; assets, 205; assignment 
for creditors, 125; claim against firm, 125; contract 
by member of firm, 165; contract creating, 417; dis- 
solution, 263, 356; retiring partner, 145; service, 23; 
surviving partner, 44. 

Party Wall, 263, 319, 495. 

Payment, 23, 376, 397; application, 377; voluntary pay- 
ment, 23. ” 

Perjury, 102, 260. 

Physicians and Surgeons, 185, 457. 

Pleading, 23, 44, 65, 84, 105, 145, 165, 263, 356, 897, 417, 457, 
477; amendment, 397; answer, 44; bill of particulars, 
165; cloud on title, 44; declaration, 105; demurrer, 
417; set-off and counterclaim, 145, 263; trespass, 23; 
verification, 457. ‘ 

Pledge, 65, 165, 245, 300, 338, 377, 437; collaterals, 377; en- 
forcement, 800; factors, 65, 

Power of Attorney, 145, 495. 

Principal and Agent, 23, 44, 65, 85, 145, 165, 185, 225, 245, 
263, 284, 301, 314, 339, 357, 377, 397, 437, 457, 477, 495; au- 
thority of agent, 225; conversion by agent, 165; hus- 
band and wife, 377; implied agency, 339; knowledge 
of agent, 319; ratification, 65, 477; representations 
of agent, 377; unauthorized sale by agent, 185; un- 
disclosed agency, 339; when relation exists, 225. 

Principal and Surety, 24, 65, 125, 145, 165, 185, 205, 245, 319, 
339, 397, 417, 487, 477; discharge, 65; release of surety, 
417. 

Process, 24, 8, 165, 357, 487; service, 85, 487; summons, 24, 
457; witness, 24. 





Prohibition, 105, 477. 

Public Lands, 24, 65, 145, 165, 206, 319, 857, 397, 458, 477, 495; 
boundaries, 165; entry, 65; indemnity grants, 319; 
pre-emption Claim, 206; railway grant, 145. 

Quieting Title, 105, 145, 477; compelling bringing of suit 
145. 

Quo Warranto, 85, 319. 

Railroad Companies, 24, 44,65, 85, 105, 125, 145, 165, 185, 
225, 245, 263, 284, 301, 319, 389, 857, 377, 397, 417, 487, 458, 
477, 495; adverse possession, 185; consolidation, 801 ; 
contributory negligence, 65; crossings, 65; discrim - 
ination, 125; elevated railroad, 65; fences, 284; fires, 
245, 357; injury to persons on track, 44; injury to 
stock, 145; killing stock, 105; negligence, 44, 65, 85, 
165, 225, 284, 301, 377; receivers, 263, 339; right of way, 
495; street railroads, 24, 45, 105, 125, 185, 225, 246, 263, 
284, 319, 377, 898, 437, 458. 

Rape, 373. 

Real Estate Brokers, 24, 126, 165, 206, 284, 357, 418; com- 
missions, 126, 165, 284, 418. 

Receivers, 24, 85, 105, 126, 145, 165, 185, 206, 226, 246, 263, 319, 
339, 357, 348, 487; actions against, 263; appointment, 
145, 185, 393; collateral attack, 206; contempt, 126; in- 
solvency, 437; insolvent corporation, 105; operating 
expenses, 85. 

Release and Discharge, 66, 105. 

Religious Societies, 458, 477. 

Removal of Causes, 24, 45, 66, 105, 145, 206, 226, 264, 301, 339, 
357, 377, 398, 418, 487; amount in controversy, 418; 
diverse citizenship, 226; federal question, 45, 145, 
264, 398; joinder of defendants, 24; local prejudice, 
66; separable controversy, 357; time of application, 
377. 

Replevin, 24, 45, 66, 105, 185, 246, 301, 320, 357, 377, 418; 
bond, 185; demand, 24; pleading and proof, 45; se- 
questration, 66. 

Res Judicata, 24, 45, 85, 106, 126, 226, 301, 339, 398, 487, 478; 
adverse possession, 85; new trial, 24. 

Rewards, 458. 

Riparian Rights, 339. 

Sales, 24, 45, 66, 85, 126, 145, 186, 206, 226, 246, 264, 284, 301, 
320, 340, 378, 398, 437, 458, 478, 495; acceptance of 
goods, 458; action for price, 246; bailment, 340; bona 
fide purchaser, 320; breach, 45; conditional sale, 4, 
264, 301, 378, 478, 495; construction of contract, 24; de- 
livery, 284; executed contract, 145; fraud, 126, 206, 
284; liability of purchaser, 126; refusal to accept 
goods, 66; rescission, 85, 378; title to property, 437; 
validity, 320; warranty, 24, 85, 226; what constitutes, 

78. 

Schools, 478; tuition, 166. 

Seduction, 495. 

Set-off, 25, 378. 

Sheriffs and Constables, 398, 458, 496. 

Slander, 146, 264, 357, 378; punitory damages, 146; 
nesses, 378. 

Specific Performance, 25, 66, 86, 146, 226, 264, 301, 418, 437, 
478; evidence, 25. 

Stakeholder, liability for costs, 357. 

Statutes, 25, 86, 106, 166, 206, 246, 340, 357, 378, 418; con- 
struction, 25, 86, 340; enactment, 878; repeal, 166; 
validity, 246. 

Subrogation, 106, 126, 166, 301, 357. . 

Taxation, 25, 45, 66, 126, 146, 166, 206, 226, 246, 284, 301,-320, 
858, 377, 398, 418, 438, 458, 478, 496; enforcement, 66; 
equalization, 66; exemption, 45, 126, 226, 284, 320, 438; 
injunction, 146, 284; legality of assessment, 25; mu- 
nicipal assessments, 418; property subject, 478; re- 
covery of taxes, 226; subrogation, 45. 

Tax Sale, 25, 45, 86, 166, 377; conclusiveness, 45; redemp- 
tion, 166. 

Tax Deed, 25, 246; incomplete description, 25. 

Telegraph Companies, 25, 126, 166, 226, 378, 438, 458; dam- 
ages, 438. 

Telephone Companies, 45. 

Tenant in Common, 66, 186, 206, 246, 302, 320, 340, 458, 496. 

Tender, 45, 226, 458; conditions, 45; fraud, 458; suffi- 
ciency, 226. 

Towns, 25, 45. 

Trade-mark, 66, 106, 126, 302, 310, 496. 
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Trade Names, 146. 

Trespass, 66, &6, 126, 226, 264, 358, 398, 418, 496; adjoining 
owners, 418; damages, 226; to realty, 358; to try title, 
418. 

Trial, 25, 45, 86, 106, 146, 166, 186, 206, 246, 302, 340, 358, 378, 
438, 478, 496; damages, 86; directing verdict, 25; evi- 
dence, 45; improper remarks to jury, 25; instruc. 
tions, 25; jury, 246; misconduct of jurors, 146; spe- 
cial verdict, 478; sufficiency of notice, 166; verdict, 
26, 206, 378, 496; witnesses, 186. 

Trover, 46,226; damages, 46; when maintainable, 226. 

Trover and Conversion, 106. 

Trust and Trustee, 26, 46, 66, 86, 106, 126, 226, 246, 264, 284, 
302, 320, 340, 358, 378, 398, 418, 458, 496; charitable trusts, 
358; constructive trust, 26; equitable jurisdiction, 
86; following trust funds, 378; husband and wife, 
246; misappropriation of funds, 66; resulting trust, 
46, 264, 340, 358, 418. 

Trust Deed, 26, 66, 86, 166, 284; validity, 284. 

Usury, 46, 126, 186, 302, 320, 398, 418, 458, 478, 496; action on 
judgment, 820; defense, 302; forfeiture, 126; renewal 
notes, 398; what constitutes, 496. 

Vendor’s Lien, enforcement, 106. 

Vendor and Purchaser, 26, 46, 66, §6, 106, 126, 146, 166, 186, 
226, 246, 264, 302, 320, 340, 358, 398, 438, 458, 478, 496; con- 
tracts, 186; executory contract, 126; failure of con- 
sideration, 320; fraud, 186; lien, 186; rescission, 26; 
sale of mining lands, 146. 

Warehouseman, 246, 398. 

Warrant, 302. 


| 
} 
| 
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Warranties, 86. 

Water Companies, 126, 146, 284, 358. 

Water Course, 146, 358, 398, 478. 

Water Rights, 46, 320, 340, 378, 438, 478, 496; prior appro- 
priation, 46. 

Waters, 46, 106, 166, 186, 340, 358, 398, 418, 438, 496; irriga- 
tion, 166, 340, 418, 438; right to appropriate, 166; 
riparian owner, 106; surface water, 496. 

Will, 26, 46, 86, 106, 126, 146, 166, 186, 206, 226, 246, 264, 284, 
302, 320, 340, 358, 378, 418, 438, 458, 496; appointment of 
executor, 26; bequest, 186, 284, 418; contingent re- 
mainder, 86; charge on realty, 26; construction, 46, 
166, 186, 206, 418, 438; defeasible estate, 126; descent 
and distribution, 126; devise, 86, 106, 226, 264; equi- 
table jurisdiction, 146; establishment, 26; execution, 
302; executors, 26; husband and wife, 86; legacies, 
302; nature of estate, 46; perpetuities, 26; power of 
appointment, 458; precatory trust, 458; probate, 26; 
remainders, 106; rule in Shelley’s case, 378; specific 
legacies, 358; trusts, 46, 206, 226; undue influence, 458; 
validity of bequest, 26; vested interests, 358; vested 
remainder, 26, 246. 

Witness, 26, 66, 86, 126, 146, 166, 186, 206, 226, 302, 320, 340, 438, 
478; competency, 302; contempt, 438; credipility, 
186; evidence as to character, 86; examination, 26; 
husband and wife, 478; impeachment, 66, 86, 146, 206, 
226, 320; privileged communications, 126, 166; trans- 
actions with decedent, 66, 86. 

Wrongful Attachment, 166, 398; damages, 166. 
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